
An A.S. Pratt™ PUBLICATION FeBrUAry 2020

EDITOR’S NOTE: THE END OF LIBOR
Victoria Prussen Spears

TREASURY DEPARTMENT, IRS ISSUE PROPOSED RULES 
ON TAX IMPACT OF TRANSITION FROM LIBOR
Douglas I. Youngman and Christopher Fiore Marotta

CFTC JURISDICTION OVER CRYPTOCURRENCY: 
IMPLICATIONS FOR INDUSTRY PARTICIPANTS
Era Anagnosti, Edward So, Pratin Vallabhaneni, 
Alexander Abedine, and Christen Boas Hayes

CFPB DENIES BANK OF AMERICA’S REQUEST TO QUASH PROBE 
INTO UNAUTHORIZED CONSUMER ACCOUNT OPENINGS
J.H. Jennifer Lee, Susan Tran, and Julia E. Johnson

NCUA ISSUES GUIDANCE ON BANKING HEMP
Heather Archer Eastep and Richard S. Garabedian

CREDIT MARKETS SEEK TO LIMIT THE INFLUENCE OF NET SHORT LENDERS 
Jason Ulezalka and Rob Evans

130 BANKS COMMIT TO UN PRINCIPLES FOR RESPONSIBLE BANKING
Paul A. Davies and Michael D. Green

EUROPEAN CMBS 2.0: HOW SUSTAINABILITY IS THE FUTURE OF THE PRODUCT 
Chris McGarry, Tom Falkus, Adam Farrell, and Victoria Speers

REVIEWING ZHENGYANG BEARING: FRAUD RULE, MITIGATION, AND PARTIAL 
PAYMENT IN THE DAMAGES FOR LETTER OF CREDIT WRONGFUL DISHONOR 
Wang Jingen

TH
E B

A
N

K
IN

G
 LAW

 JO
U

R
N

A
L

VO
LU

M
E 137  N

U
M

BER
 2

FEBR
U

AR
Y 2020



THE BANKING LAW

JOURNAL

VOLUME 137 NUMBER 2 February 2020

Editor’s Note: The End of Libor

Victoria Prussen Spears 53

Treasury Department, IRS Issue Proposed Rules on Tax Impact of Transition from

Libor

Douglas I. Youngman and Christopher Fiore Marotta 56

CFTC Jurisdiction Over Cryptocurrency: Implications for

Industry Participants

Era Anagnosti, Edward So, Pratin Vallabhaneni, Alexander Abedine, and
Christen Boas Hayes 63

CFPB Denies Bank of America’s Request to Quash Probe into

Unauthorized Consumer Account Openings

J.H. Jennifer Lee, Susan Tran, and Julia E. Johnson 70

NCUA Issues Guidance on Banking Hemp

Heather Archer Eastep and Richard S. Garabedian 75

Credit Markets Seek to Limit the Influence of Net Short Lenders

Jason Ulezalka and Rob Evans 79

130 Banks Commit to UN Principles for Responsible Banking

Paul A. Davies and Michael D. Green 83

European CMBS 2.0: How Sustainability Is the Future of the Product

Chris McGarry, Tom Falkus, Adam Farrell, and Victoria Speers 86

Reviewing Zhengyang Bearing: Fraud Rule, Mitigation, and Partial

Payment in the Damages for Letter of Credit Wrongful Dishonor

Wang Jingen 91



QUESTIONS ABOUT THIS PUBLICATION?

For questions about the Editorial Content appearing in these volumes or reprint permission,

please call:

Matthew T. Burke at ................................................................................... (800) 252-9257

Email: ................................................................................. matthew.t.burke@lexisnexis.com

Outside the United States and Canada, please call . . . . . . . . . . . . . . (973) 820-2000

For assistance with replacement pages, shipments, billing or other customer service matters,

please call:

Customer Services Department at . . . . . . . . . . . . . . . . . . . . . . . . . (800) 833-9844

Outside the United States and Canada, please call . . . . . . . . . . . . . . (518) 487-3385

Fax Number . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . (800) 828-8341

Customer Service Website . . . . . . . . . . . . . . . . . http://www.lexisnexis.com/custserv/

For information on other Matthew Bender publications, please call

Your account manager or . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . (800) 223-1940

Outside the United States and Canada, please call . . . . . . . . . . . . . . . (937) 247-0293

ISBN: 978-0-7698-7878-2 (print)

ISSN: 0005-5506 (Print)

Cite this publication as:

The Banking Law Journal (LexisNexis A.S. Pratt)

Because the section you are citing may be revised in a later release, you may wish to
photocopy or print out the section for convenient future reference.

This publication is designed to provide authoritative information in regard to the subject matter covered.
It is sold with the understanding that the publisher is not engaged in rendering legal, accounting, or other
professional services. If legal advice or other expert assistance is required, the services of a competent
professional should be sought.

LexisNexis and the Knowledge Burst logo are registered trademarks of RELX Inc. Matthew Bender, the
Matthew Bender Flame Design, and A.S. Pratt are registered trademarks of Matthew Bender Properties
Inc.

Copyright © 2020 Matthew Bender & Company, Inc., a member of LexisNexis. All Rights Reserved.

No copyright is claimed by LexisNexis or Matthew Bender & Company, Inc., in the text of statutes,
regulations, and excerpts from court opinions quoted within this work. Permission to copy material may
be licensed for a fee from the Copyright Clearance Center, 222 Rosewood Drive, Danvers, Mass. 01923,
telephone (978) 750-8400.

Editorial Office
230 Park Ave., 7th Floor, New York, NY 10169 (800) 543-6862
www.lexisnexis.com

(2020-Pub.4815)



Editor-in-Chief, Editor & Board
of Editors

EDITOR-IN-CHIEF
STEVEN A. MEYEROWITZ

President, Meyerowitz Communications Inc.

EDITOR
VICTORIA PRUSSEN SPEARS

Senior Vice President, Meyerowitz Communications Inc.

BOARD OF EDITORS
JAMES F. BAUERLE

Keevican Weiss Bauerle & Hirsch LLC

BARKLEY CLARK

Partner, Stinson Leonard Street LLP

MICHAEL J. HELLER

Partner, Rivkin Radler LLP

SATISH M. KINI

Partner, Debevoise & Plimpton LLP

DOUGLAS LANDY

Partner, Milbank, Tweed, Hadley & McCloy LLP

PAUL L. LEE

Of Counsel, Debevoise & Plimpton LLP

GIVONNA ST. CLAIR LONG

Partner, Kelley Drye & Warren LLP

TIMOTHY D. NAEGELE

Partner, Timothy D. Naegele & Associates

STEPHEN J. NEWMAN

Partner, Stroock & Stroock & Lavan LLP

DAVID RICHARDSON

Partner, Dorsey & Whitney

STEPHEN T. SCHREINER

Partner, Goodwin Procter LLP

ELIZABETH C. YEN

Partner, Hudson Cook, LLP

iii



THE BANKING LAW JOURNAL (ISBN 978-0-76987-878-2) (USPS 003-160) is published ten

times a year by Matthew Bender & Company, Inc. Periodicals Postage Paid at Washington,

D.C., and at additional mailing offices. Copyright 2020 Reed Elsevier Properties SA., used

under license by Matthew Bender & Company, Inc. No part of this journal may be reproduced

in any form—by microfilm, xerography, or otherwise—or incorporated into any information

retrieval system without the written permission of the copyright owner. For customer support,

please contact LexisNexis Matthew Bender, 1275 Broadway, Albany, NY 12204 or e-mail

Customer.Support@lexisnexis.com. Direct any editorial inquiries and send any material for

publication to Steven A. Meyerowitz, Editor-in-Chief, Meyerowitz Communications Inc.,

26910 Grand Central Parkway, #18R, Floral Park, NY 11005,

smeyerowitz@meyerowitzcommunications.com, 646.539.8300. Material for publication is

welcomed—articles, decisions, or other items of interest to bankers, officers of financial

institutions, and their attorneys. This publication is designed to be accurate and authoritative,

but neither the publisher nor the authors are rendering legal, accounting, or other professional

services in this publication. If legal or other expert advice is desired, retain the services of an

appropriate professional. The articles and columns reflect only the present considerations and

views of the authors and do not necessarily reflect those of the firms or organizations with

which they are affiliated, any of the former or present clients of the authors or their firms or

organizations, or the editors or publisher.

POSTMASTER: Send address changes to THE BANKING LAW JOURNAL LexisNexis Matthew

Bender, 230 Park Ave, 7th Floor, New York, NY 10169.

POSTMASTER: Send address changes to THE BANKING LAW JOURNAL, A.S. Pratt & Sons,

805 Fifteenth Street, NW., Third Floor, Washington, DC 20005-2207.

iv



Credit Markets Seek to Limit the Influence of
Net Short Lenders

Jason Ulezalka and Rob Evans*

Net short lenders generally hold a long position in a borrower’s loans or
bonds but, at the same time, hold a more-than-offsetting credit default
swap position that allows the lender to profit, as an economic matter, from
an event of default by the borrower. This has led to situations involving
“manufactured” defaults. Several versions of language disenfranchising net
short lenders began appearing in credit agreements and indentures last year,
with the language typically providing that any net short lender will have
its voting rights taken away. The authors of this article discuss these
disenfranchisement provisions.

There has been an increase in credit agreements and high-yield bond
indentures with provisions designed to limit the influence of lenders whose
economic interest is not aligned with their investment in the loans or bonds
being issued pursuant to such credit agreement or indenture. These lenders,
known as net short lenders, are ones who, generally speaking, hold a long
position in a borrower’s loans or bonds but, at the same time, hold a
more-than-offsetting credit default swap position that allows the lender to
profit, as an economic matter, from an event of default by the borrower.

This has led to situations involving “manufactured” defaults. The Commod-
ity Futures Trading Commission, which oversees a portion of the credit default
swap market, has observed 14 manufactured credit events in the past two and
a half years, compared with just six in the prior 10 years.1 Also, Windstream
Holdings, Inc. declared bankruptcy last year, allegedly as a result of pressure by
net short lenders.2 The rise in such debt activism has caused both corporate
borrowers and long-only credit investors to seek protection from this activity.

* Jason Ulezalka is a partner at Locke Lord LLP and a member of the firm’s Debt Finance
practice group representing banks, private equity funds, mezzanine debt funds, and other
financial institutions in a variety of financing transactions. Rob Evans is a partner at the firm
advising companies and investment banks on complex transactions, and public and private
offerings of securities. The authors may be contacted at jason.ulezalka@lockelord.com and
robert.evans@lockelord.com, respectively.

1 Childs, M. (2019 August 2). Why Hedge Funds Could Find it Harder to Push Companies in
Default. Retrieved from http://www.barrons.com.

2 As a result, anti-net short provisions are often referred to as Windstream provisions.
https://windstreamrestructuring.com/.
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DISENFRANCHISEMENT OF NET SHORT LENDERS

Several versions of language disenfranchising net short lenders have appeared
in credit agreements and indentures, with the language typically providing that
any net short lender will have its voting rights taken away. Specifically, any
voting right that a net short lender holds under the credit agreement or
indenture will be automatically deemed to have been voted in the same manner
as those lenders that are not net short lenders.

As discussed below, these disenfranchisement provisions describe in detail
how the lenders are required to calculate whether they are net short, and impose
an obligation on each lender to notify the administrative agent if such lender
is in fact net short. Some lenders are typically exempt from this provision,
including regulated banks and revolving lenders, on the basis that such lenders
(or their affiliates) may hold credit default swaps and other derivatives as part
of their bona fide market making or related activities, and not with the
intention of profiting from the borrower’s financial distress.

CONTRACTUALLY SHORTENED STATUTE OF LIMITATIONS

Another provision that has appeared in credit agreements and indentures
limits the ability of lenders or bondholders to deliver a notice of default after
a specific period of time, typically no later than two years following the
occurrence (and disclosure) of the event that triggered the ability to deliver such
a notice. This type of provision seeks to limit opportunistic credit investors
from searching for older events that could have triggered an event of default
that was not called and then, upon identifying such an occurrence, buying the
loans or bonds and seeking to trigger an event of default in an effort to collect
the proceeds of an outsized credit default swap position.

An example of such language, from the July 2019 5.75% Senior Notes due
2027 issued by Avis Budget Car Rental, is as follows (emphasis added and
language shortened for clarity):3

However, a default under [certain clauses of the Event of Default
section] will not constitute an Event of Default until the Trustee or the
Holders of 30% in principal amount of the outstanding Notes notify
the Company of the default and, with respect to [such clauses] the
Company does not cure such default within the time specified in [such
clauses] after receipt of such notice; provided, that a notice of Default

3 5.75% Senior Notes due 2027 issued by Avis Budget Car Rental, available at https://www.
sec.gov/Archives/edgar/data/723612/000072361219000112/exhibit41-indenturex57.htm.
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may not be given with respect to any action taken, and reported publicly
or to Holders, more than two years prior to such notice of Default.

CONCLUSION: REALISTIC EXPECTATIONS AND CAREFUL
DRAFTING

These provisions call to mind “disqualified institution” provisions, which
have been commonplace in the credit markets for a number of years. Such “DQ
lender” provisions give a borrower the ability to identify specific lenders by
name that the borrower does not want participating in its credit facility. This
provision, while perhaps comforting to corporate borrowers, is no panacea for
eliminating so-called vulture investors from finding creative ways to benefit
from the borrower’s financial distress. A similarly realistic perspective should be
taken by both corporate borrowers and credit investors when assessing the
efficacy of these newer provisions.

While the goal of these anti-net short provisions is understandable, drafting
provisions to implement that goal is a difficult proposition. One key issue is
identifying the manner in which the net short amount is calculated. Comparing
the notional amount of the credit default swap to the face amount of the loan
or bond seems to rely on the assumption that the lender in question has
acquired such loan or bond at par; however, that is often not the case. In
addition, using the face amount of the loan or bond ignores the right to any
make-whole payment or other type of prepayment premium that a lender
might be entitled to following an acceleration of the credit obligations upon the
occurrence of an event of default.

Further, a short position established under a credit default swap could be
replicated, somewhat imperfectly, without actually requiring the purchase of a
swap or other derivative. Instead, an investor could take a short position in the
borrower’s common stock or, if applicable, another junior security in the
borrower’s capital structure.

Moreover, while the use of the notional amount may make some sense in the
context of a credit default swap, the equation becomes significantly more
complex when assessing option contracts on credit default swaps (also known
as credit default swaptions).The cost to acquire such an option is influenced by
a number of factors, including the expiration date of the option and,
accordingly, this subjects the net short calculation to potential gamesmanship as
the notional amount of the underlying credit default swap may bear little
relation to the cost the investor paid to obtain such position.

Finally, a creative net short investor can likely find a way to take a long
position in a loan or bond using one investment vehicle while holding a
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more-than-offsetting short position using a different investment vehicle that
would not necessarily constitute an “affiliate” for purposes of the net short
provision, but for which such investor would still receive a material benefit.
This is not to say that net short provisions do not serve a purpose—only that
corporate borrowers and credit investors should understand the complexity in
the underlying issue and have a realistic understanding of the limitations of
contractual language seeking to limit this type of behavior.
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