
EnErgy Law
RepoRt

P r a T T ’ s

EDITOR’S NOTE: THE SUMMER READING ISSUE 
Victoria prussen Spears

FOREIGN CORRUPT PRACTICES ACT 
ENFORCEMENT IN THE ENERGY SECTOR 
Kimberly A. parker, Lillian Howard potter, 
Keun Young Bae, and Ari D. evans

NEW EXECUTIVE ORDERS AIM TO REDUCE 
FEDERAL AND STATE PERMITTING OBSTACLES 
FOR PIPELINE AND ENERGY PROJECTS Cynthia 
L. taub, Joshua Runyan, 
Monique Watson, Jody A. Cummings, 
and David H. Coburn

EPA’S E&P NEW OWNER AUDIT PROGRAM: 
KIND OF INTERESTING—PERHAPS; KIND OF 
PRACTICAL—PERHAPS NOT
Gerald J. pels and Andrew Davitt

FERC REAFFIRMS ITS FINAL RULE ON RATE 
CHANGES RELATING TO FEDERAL INCOME 
TAX RATES FOR NATURAL GAS PIPELINES Mark 
R. Haskell, Brett A. Snyder, 
George D. Billinson, Lamiya N. Rahman, 
and Jane thomas

FERC ISSUES REHEARING ORDER ON REFORM 
OF LARGE GENERATOR INTERCONNECTION 
PROCEDURES AND AGREEMENTS
Sean A. Atkins, Kenneth G. Jaffe, 
Michael N. Kunselman, Andrea Wolfman, 
and Michael e. Kellermann

COMMISSION INITIATES BROAD INQUIRIES 
ON ROE DETERMINATIONS AND ELECTRIC 
TRANSMISSION INCENTIVES
A. Hunter Hodges, David B. Raskin,
Richard L. Roberts, and Marc L. Spitzer

FERC SIMPLIFIES DIRECTOR/OFFICER 
REQUIREMENTS
Mark C. Williams, J. Daniel Skees, 
and Heather L. Feingold

FEDERAL CIRCUIT RULES BROAD 
DISCRETION FOR COMMERCE IN COUNTRY 
OF ORIGIN OF AD/CVD IMPORTS
William R. Isasi

JULy-aUgUsT 2019

VOL. 19-7 

J
U

L
y

-
a

U
g

U
s

T
 2

0
1
9

 
V

O
L

. 1
9

-
7

p
R

A
t

t
’S

 E
n

E
r

g
y

 L
a

w
R

e
p

o
R

t



Pratt’s Energy Law Report

VOLUME 19 NUMBER 7 JULY-AUGUST 2019

Editor’s Note: The Summer Reading Issue
Victoria Prussen Spears 213

Foreign Corrupt Practices Act Enforcement in the Energy Sector
Kimberly A. Parker, Lillian Howard Potter, Keun Young Bae, and Ari D. Evans 216

New Executive Orders Aim to Reduce Federal and State Permitting Obstacles
for Pipeline and Energy Projects
Cynthia L. Taub, Joshua Runyan, Monique Watson, Jody A. Cummings, and
David H. Coburn 221

EPA’s E&P New Owner Audit Program: Kind of Interesting—Perhaps; Kind
of Practical—Perhaps Not
Gerald J. Pels and Andrew Davitt 228

FERC Reaffirms Its Final Rule on Rate Changes Relating to Federal Income
Tax Rates for Natural Gas Pipelines
Mark R. Haskell, Brett A. Snyder, George D. Billinson, Lamiya N. Rahman, and
Jane Thomas 233

FERC Issues Rehearing Order on Reform of Large Generator
Interconnection Procedures and Agreements
Sean A. Atkins, Kenneth G. Jaffe, Michael N. Kunselman, Andrea Wolfman, and
Michael E. Kellermann 239

Commission Initiates Broad Inquiries on ROE Determinations and Electric
Transmission Incentives
A. Hunter Hodges, David B. Raskin, Richard L. Roberts, and Marc L. Spitzer 243

FERC Simplifies Director/Officer Requirements
Mark C. Williams, J. Daniel Skees, and Heather L. Feingold 248

Federal Circuit Rules Broad Discretion for Commerce in Country of Origin
of AD/CVD Imports
William R. Isasi 251



QUESTIONS ABOUT THIS PUBLICATION?

For questions about the Editorial Content appearing in these volumes or reprint permission,
please email:
Jacqueline M. Morris at ............................................................................... (908) 673-1528
Email: ............................................................................... jacqueline.m.morris@lexisnexis.com
Outside the United States and Canada, please call . . . . . . . . . . . . . . . (973) 820-2000

For assistance with replacement pages, shipments, billing or other customer service matters,
please call:
Customer Services Department at . . . . . . . . . . . . . . . . . . . . . . . . . . (800) 833-9844
Outside the United States and Canada, please call . . . . . . . . . . . . . . . (518) 487-3385
Fax Number . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . (800) 828-8341
Customer Service Website . . . . . . . . . . . . . . . . . . . http://www.lexisnexis.com/custserv/

For information on other Matthew Bender publications, please call
Your account manager or . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . (800) 223-1940
Outside the United States and Canada, please call . . . . . . . . . . . . . . . . (937) 247-0293

ISBN: 978-1-6328-0836-3 (print)

ISBN: 978-1-6328-0837-0 (ebook)

ISSN: 2374-3395 (print)

ISSN: 2374-3409 (online)

Cite this publication as:

[author name], [article title], [vol. no.] PRATT’S ENERGY LAW REPORT [page number]
(LexisNexis A.S. Pratt);

Ian Coles, Rare Earth Elements: Deep Sea Mining and the Law of the Sea, 14 PRATT’S ENERGY

LAW REPORT 4 (LexisNexis A.S. Pratt)

This publication is designed to provide authoritative information in regard to the subject matter covered. It
is sold with the understanding that the publisher is not engaged in rendering legal, accounting, or other
professional services. If legal advice or other expert assistance is required, the services of a competent
professional should be sought.

LexisNexis and the Knowledge Burst logo are registered trademarks of RELX Inc. Matthew Bender, the
Matthew Bender Flame Design, and A.S. Pratt are registered trademarks of Matthew Bender Properties Inc.

Copyright © 2019 Matthew Bender & Company, Inc., a member of LexisNexis. All Rights Reserved.

No copyright is claimed by LexisNexis or Matthew Bender & Company, Inc., in the text of statutes,
regulations, and excerpts from court opinions quoted within this work. Permission to copy material may be
licensed for a fee from the Copyright Clearance Center, 222 Rosewood Drive, Danvers, Mass. 01923,
telephone (978) 750-8400.

Editorial Office
230 Park Ave., 7th Floor, New York, NY 10169 (800) 543-6862
www.lexisnexis.com

(2019–Pub.1898)



Editor-in-Chief, Editor & Board of
Editors

EDITOR-IN-CHIEF
STEVEN A. MEYEROWITZ

President, Meyerowitz Communications Inc.

EDITOR
VICTORIA PRUSSEN SPEARS

Senior Vice President, Meyerowitz Communications Inc.

BOARD OF EDITORS

SAMUEL B. BOXERMAN

Partner, Sidley Austin LLP

ANDREW CALDER

Partner, Kirkland & Ellis LLP

M. SETH GINTHER

Partner, Hirschler Fleischer, P.C.

STEPHEN J. HUMES

Partner, Holland & Knight LLP

R. TODD JOHNSON

Partner, Jones Day

BARCLAY NICHOLSON

Partner, Norton Rose Fulbright

BRADLEY A. WALKER

Counsel, Buchanan Ingersoll & Rooney PC

ELAINE M. WALSH

Partner, Baker Botts L.L.P.

SEAN T. WHEELER

Partner, Latham & Watkins LLP

Hydraulic Fracturing Developments
ERIC ROTHENBERG

Partner, O’Melveny & Myers LLP

iii



Pratt’s Energy Law Report is published 10 times a year by Matthew Bender & Company, Inc.
Periodicals Postage Paid at Washington, D.C., and at additional mailing offices. Copyright 2019
Reed Elsevier Properties SA, used under license by Matthew Bender & Company, Inc. No part
of this journal may be reproduced in any form—by microfilm, xerography, or otherwise—or
incorporated into any information retrieval system without the written permission of the
copyright owner. For customer support, please contact LexisNexis Matthew Bender, 1275
Broadway, Albany, NY 12204 or e-mail Customer.Support@lexisnexis.com. Direct any editorial
inquires and send any material for publication to Steven A. Meyerowitz, Editor-in-Chief,
Meyerowitz Communications Inc., 26910 Grand Central Parkway Suite 18R, Floral Park, New
York 11005, smeyerowitz@meyerowitzcommunications.com, 646.539.8300. Material for pub-
lication is welcomed—articles, decisions, or other items of interest to lawyers and law firms,
in-house energy counsel, government lawyers, senior business executives, and anyone interested
in energy-related environmental preservation, the laws governing cutting-edge alternative energy
technologies, and legal developments affecting traditional and new energy providers. This
publication is designed to be accurate and authoritative, but neither the publisher nor the authors
are rendering legal, accounting, or other professional services in this publication. If legal or other
expert advice is desired, retain the services of an appropriate professional. The articles and
columns reflect only the present considerations and views of the authors and do not necessarily
reflect those of the firms or organizations with which they are affiliated, any of the former or
present clients of the authors or their firms or organizations, or the editors or publisher.

POSTMASTER: Send address changes to Pratt’s Energy Law Report, LexisNexis Matthew
Bender, 121 Chanlon Road, North Building, New Providence, NJ 07974.

iv



EPA’s E&P New Owner Audit Program:
Kind of Interesting—Perhaps;
Kind of Practical—Perhaps Not

By Gerald J. Pels and Andrew Davitt*

The Environmental Protection Agency recently issued its Oil and Gas
Exploration and Production Facilities New Owner Audit Program, which
is intended to encourage new upstream facility owners to audit, disclose,
and correct violations promptly after an acquisition. The authors of this
article explain the Audit Program.

The Environmental Protection Agency (“EPA”) recently issued its Oil and
Gas Exploration and Production Facilities New Owner Audit Program (“Audit
Program”). The Audit Program is voluntary and intended to encourage new
upstream facility owners to audit, disclose, and correct violations promptly after
an acquisition. In return, EPA grants penalty immunity for federal violations.
Upstream facilities intended to be covered by the program include wellsites,
related tank systems, and vapor control systems. EPA suggests that the Audit
Program “has been tailored to address concerns regarding excess emissions from
tanks and vapor control systems related to operation, maintenance, and/or
design.”1

The program is significant in several ways. First, it provides full penalty
mitigation to participants who identify, disclose, and correct air emissions
violations at newly acquired upstream facilities. This is a big step for EPA.
Second, and importantly, it is an audit program focused specifically on air
emissions compliance and targeted at a specific industry sector. This speaks
directly to current and future enforcement initiatives and priorities. Finally, the
Audit Program integrates a required vapor control systems evaluation, which
has the potential to result in potentially unforeseen capital improvement costs
for engineering, repair, and replacement of system components, including
potentially tankage.

* Gerald J. Pels is a partner at Locke Lord LLP and chair of the firm-wide Environmental
Section – Energy and Industrial, focusing his practice on environmental compliance, counseling,
and litigation. Andrew Davitt is an associate at the firm, where he focuses his practice on
environmental permitting, regulatory compliance counseling, and transaction-related environ-
mental matters. The authors may be contacted at gpels@lockelord.com and adavitt@lockelord.com,
respectively.

1 See Oil and Natural Gas Exploration and Production Facilities New Owner Audit
Agreement Implementation Considerations at 2.
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PARTICIPATION IN THE AUDIT PROGRAM

Participation in the Audit Program is voluntary and documented through the
execution of a standard form Audit Agreement with EPA. EPA provided the
Agreement’s template and key terms of the Agreement include:

• Notice of Audit: The regulated entity must notify EPA of its intent to
audit within nine months of the acquisition.

• Audit Period: The time period to conduct the Audit is negotiated.

• Facilities Covered: Facilities subject to the Audit are listed in an
appendix to the Agreement. Additional facilities may be included
through formal notice, subject to EPA’s approval.

• Vapor Control System2 Audit: As part of the standard form Agreement,
EPA requires a detailed evaluation of existing facility vapor control
systems. First, within 60 days of the Agreement’s effective date, the
regulated entity must develop a Modeling Guideline to determine
Potential Minimum and Potential Peak Instantaneous Vapor Flow
Rates for designing and sizing a vapor control system. The Modeling
Guideline is intended to consider “pressurized hydrocarbon liquid and
natural gas samples, equipment inventories, separation equipment,
operating conditions, and well production rates.”3 Second and in
addition to the Modeling Guideline, the vapor systems evaluation
requires regulated entities to:

C Complete one or more Engineering Design Standards to deter-
mine if controls are adequately sized and functioning properly;

C Develop an SOP for EPA’s review and approval to establish how
the entity will conduct Vapor Control Field Surveys under the
Audit Agreement, including operating procedures, FLIR camera
investigations, and an evaluation of all vapor control compo-
nents like valves, thief hatches, and gaskets, as well as a system
upgrade evaluation;

2 Under the Agreement, EPA defines Vapor Control System broadly, and the definition is
somewhat circular. The definition provides that it includes the tank system, piping to control
devices, emission control devices, fittings, connectors, knockouts, as well as pressure relief valves
and thief hatches. Based on this broad language, it appears EPA anticipates virtually any tank
system subject to the audit will be evaluated for emissions control and leakage.

3 The goal is to model “process flow rates, while incorporating the volume, frequency, and
duration of individual dump events or transfers to the atmospheric storage tanks.” The Modeling
Guideline is no doubt intended to assist facility owners with evaluating systems at multiple
facilities, but in all likelihood will require at least some site-specific information to be developed,
particularly regarding equipment, to ensure the model accurately represents conditions evaluated.

EPA’S E&P NEW OWNER AUDIT PROGRAM
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C Implement at each facility audited system modifications, repairs,
and upgrades to address leakage identified by the FLIR camera
review and/or deviation from performance standards called for
by the SOP and Design Standard review; and

C Verify that the vapor control system is not causing detectable
emissions leakage and that the control systems are designed and
sized to handle the potential minimum and peak instantaneous
flow rates determined through the Engineering Design Standards.

• Audit Instruments Identified: The regulated entity must provide to EPA
within 60 days after the Agreement’s effective date its audit protocol for
EPA’s review and approval. The protocol must include an outline of the
planned audit, its schedule, and checklists.

• Disclosure and Timing of Corrective Action: Regulated entities are
required to disclose deficiencies and violations identified by the results
of the Vapor Control System Audit as well as other violations identified
outside of the Vapor Control System Audit.

C Vapor Control Systems Evaluation. Violations/deficiencies dis-
covered through the Vapor Control Systems Audit must be
addressed within 180 days of discovery, subject to a formal
extension request made to EPA.

C Violations Apart from the Vapor Control Evaluation. These
violations are to be corrected within 60 days of discovery, subject
to a formal extension request made to EPA.

C Conditions/Violations Representing Endangerment. Conditions
discovered that may present an immediate and substantial
endangerment to public health or welfare must be corrected as
soon as possible and reported as required by applicable law.

• Reporting: Semi-annual reports must be filed with EPA disclosing all
violations discovered and the status of corrective actions at specific
facilities. A Final Report must also be filed, which includes detailed
facility identification information, specific violations identified and
related corrective actions, as well as measures undertaken to prevent
future recurrence. The EPA also requires that the Final Report contain
a breakdown of costs to achieve compliance, and an estimate of
pollutant reduction achieved through the corrective actions, by specific
pollutant.

ANALYSIS

The Audit Program presents a very detailed and regimented approach to
facility auditing. In addition to auditing for express regulatory compliance, the
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Audit protocol requires a detailed evaluation of existing Vapor Control Systems.
As pointed out above, EPA’s broad definition of Vapor Control System appears
to include a tank system regardless of whether emissions are controlled through
a combustion device. Arguably, the mandated Vapor Control System evaluation
exceeds current regulatory requirements, and in some ways will likely result in
the imposition of standards akin to new source performance standards on
existing sources. Because the Vapor Control System evaluation includes a review
of relief valves, thief hatches and an infrared camera investigation, regulated
entities should contemplate the potential for equipment repair and replacement
to address volatile organic compounds (“VOC”) leakage. This could include
tank replacement for older units. These costs may far exceed those anticipated
and those related to permitting and/or related to obtaining and installing
combustors/flares. Moreover, regulated entities should contemplate the poten-
tial for additional capital costs for control devices and the imposition of
additional regulatory requirements should the evaluation lead to certain
equipment and/or tank replacement leading to new source performance
standards (“NSPS”) Quad O/Oa applicability. In all events, regulated entities
should contemplate an increased administrative function to address reporting
and recordkeeping that will likely be triggered by bringing facilities into
compliance with varying rules packages.

Regulated entities will also likely face challenges in seeking to adhere to the
Audit Program’s timetables. For example, completion of the above-described
Modeling Guidelines, which will likely require the integration of certain
site-specific information, will be difficult within the proposed 60-day window.
This will especially be the case where an acquisition involves many facilities,
perhaps hundreds, which is not uncommon in the exploration and production
(“E&P”) industry.

Further challenges may be encountered in seeking to develop and adhere to
checklists and timetables called for in the Audit Instruments, especially where
an acquisition involves a large number of facilities that are largely unknown and
may be located in remote locations. Given the unknowns, it may prove difficult
to provide well-defined guideposts at the beginning of an audit, where little may
be known about a significant number of facilities.

The deadlines for corrective action are also very aggressive given practical
considerations, including market conditions. Regulated entities will likely find
corrective action deadlines to be restrictive. In a vacuum, 180 days to correct
vapor control deficiencies, and 60 days for other corrective actions may seem
achievable, but the practical logistics of conducting site-specific sampling,
repair, replacement, engineering, and procurement of vapor control devices at
a significant number of facilities within 180 days will pose challenges to the
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regulated community. As a practical matter, the regulated community may even
find it difficult within that time period to secure tankage or even for
manufacturers to keep up with demand for control devices. Securing correctly
sized EPA certified Quad O/Oa combustors for more than a handful of facilities
at a given time can be difficult. Moreover, the time to evaluate and engineer
appropriate controls for multiple existing facilities may take far longer when
needing to take into account gas composition and flow rate, back pressure on
tanks, H2S control and other factors. Typically, there is not a cookie-cutter
solution that allows for resolution of these issues at the many facilities that may
be acquired in a large acquisition.

CONCLUSION

In conclusion, the Audit Program is a step forward for EPA. The media-
specific and industry-specific focus are interesting and signal EPA priorities.
Based on the manner in which the program is structured, auditing and securing
compliance may be more time-intensive than anticipated. The Audit Program
may have its greatest utility for those facilities that are acquired on federal or
Native American lands, and where more streamlined state programs are not
available. The Audit Program provides a basis to avoid penalties, including
where permitting likely will be required, but, as stated previously, the program’s
structure may present timely completion challenges when dealing with a large
acquisition.

In the context of facility acquisition on non-federal lands, state programs
may allow greater flexibility to achieve compliance. EPA, however, notes in its
Audit Program documents that while the regulated community has the option
to work under state programs, EPA retains the right to independently seek
penalties.

Finally, given the potential for significant costs associated with achieving
compliance, buyers of E&P assets should recognize that even with penalty
immunity, significant capital expenditures may be encountered. Further, E&P
asset buyers should carefully negotiate acquisition documents to ensure the
greatest likelihood of indemnity coverage for air emissions compliance costs. It
is not unusual for standard “environmental defect” language to not encompass
air emissions compliance as an “environmental defect.”
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