
Companies FaCe Variety oF LegaL  
ChaLLenges on enVironmentaL reguLation, 
CompLianCe Front

Editor’s Note: This is one in a continuing series of Q&As with Locke Lord 
lawyers on key legal issues confronting companies engaged in industries that 
have national and global impact.

What are the biggest environmental and associated legal  
challenges facing companies today? 

EEM: Clearly there are many challenges associated with environmental liability,  
ranging from unexpected costs, to an uncertain regulatory climate, to third party 
liability (including claims for personal injury and property damage), as well as the 
stigma that can be associated with environmentally-impacted property. Currently, 
we are also seeing more impacted properties go on the market. For the seller, the 
issues relate to minimizing or eliminating ongoing liability after disposition. Those 
considerations include, among other things, requiring that the buyer complete a 
pre-approved remediation with regulatory oversight, using contract, insurance and 
other financial instruments to assure remediation, implementing deed restrictions 
or activity and use limitations to prevent contact with impacted material (whether soil, 
water, or vapor), and fully-backed indemnities. The buyer, on the other hand, needs 
to fully understand the liabilities, its exposure for the liabilities, how those liabilities 
will affect the desired use of the property, the timeline and cost for final closure of 
the liabilities, what mechanisms are available for payment, whether the require-
ments of the seller are manageable, and how the liabilities affect its balance sheet. 

Given the ever-changing compliance landscape, how can companies 
reasonably estimate what the cost will be to make certain they 
maintain compliant operations? 

EEM: Budgeting for the cost of compliance for current and soon-to-be implemented 
environmental regulations takes careful consideration. It is essential for the company’s 
EHS management to work closely with trusted environmental consultants and 
environmental lawyers to determine the applicability of regulations and timeline for 
implementation. Self-audits are an effective tool in maintaining compliance and  
determining time horizons (and therefore budgeting parameters) for new regulations. 
Companies should consider seeking the protections of audit privileges where 
applicable and conducting audits on a regular schedule. Additionally, we work with 
our clients to anticipate regulatory changes and/or market demands that could 
impact the bottom line. For example, vapor intrusion in indoor spaces is not 
regulated in every state. Nevertheless, the capital markets expect that owners of 
property manage the potential for vapor intrusion as if it is regulated, even where 
it’s not.

What would you consider to be among the most important considerations 
for any company trying to place values on environmental liabilities?

EEM: Valuing environmental liabilities can serve different purposes. Will the 
company be valuing the liability for internal budgeting? For an insurance claim? 
For making a claim against another party? For characterizing the liability as part of 
a transaction or bankruptcy? For ensuring that it has reserved properly? Each of 
these purposes could lead to a different valuation of the liability, although in each 
instance, the valuation must be credible, accurate, and based on best available 
information. To obtain the best information for valuation, the company needs 
trusted environmental advisors to help it understand, among other factors, the 
source and extent of the impacts, credible costs to address the impacts to the 
appropriate standard (including unit costs for the actual remediation and any 
potential soft costs), its legal exposure for the liability, whether any other party  
may also be liable (whether for direct contribution, indemnity, or insurance), and 
expected probable outcomes.
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As Chair of the Environmental Section of 
the Firm, Elizabeth Mack is the leader of 
one of the largest groups of dedicated 
environmental practitioners in a major law 
firm. Ms. Mack has substantial experience in 
environmental compliance, environmental 
litigation, and environmental transactional 
work. Recognized in Chambers USA and 
named in The Best Lawyers in America for 
Environmental Law, Ms. Mack brings her 
depth of experience to state and federal 
environmental matters, including such 
diverse federal issues as the Clean Air Act, 
the Clean Water Act, CERCLA, Endangered 
Species Act, RCRA, the Toxic Substances 
Control Act (TSCA), NEPA, and the  
Safe Drinking Water Act. She is currently 
managing or overseeing environmental 
remediation activities at projects in 15 
states through state run corrective action  
or voluntary programs. Known for keeping 
business interests in mind at all times,  
Ms. Mack employs creative solutions to 
resolve environmental issues.

Ms. Mack is a past Chair of the Litigation 
Section of the State Bar of Texas, and  
she is a member of the Locke Lord  
Board of Directors.

Ms. Mack has been honored on numerous 
occasions for her pro bono work in the 
community, including being named 
“Outstanding Law Firm Pro Bono 
Coordinator” by the Dallas Bar Association. 
As part of her pro bono efforts, she has 
served on the Texas Supreme Court Task 
Force to Expand Legal Service Delivery to 
the Poor and is on the Board of Directors of 
Texas Appleseed, a policy based pro-bono 
organization dedicated to providing equal 
access to justice.

“Budgeting for the cost of compliance  
for current and soon-to-be implemented 
environmental regulations takes careful 
consideration. It is essential for the 
company’s EHS management to work  
closely with trusted environmental  
consultants and environmental lawyers  
to determine the applicability of regulations 
and timeline for implementation.“
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