
Industry-WIde InItIatIves the Future oF  
envIronmental enForcement, complIance

Editor’s Note: This is one in a continuing series of Q&As with Locke Lord 
lawyers on key legal issues confronting companies engaged in industries that 
have national and global impact.

During the past five or 10 years, what has happened to cause companies 
to increase investments in environmental regulatory compliance?
MBC: Two things jump immediately to mind: first and foremost, the Sarbanes Oxley 
Act, followed by some changes to the FASB accounting rules. The level of accountability 
that Sarbanes Oxley imposes on corporate officers when signing compliance reports 
and other agency submissions caught companies’ attention. These officers need to 
know that the representations they make when they sign those (compliance) reports are 
truthful and accurate, but they don’t have the time or expertise to personally monitor 
and verify everything. Thus, it has become essential to have robust compliance 
assurance systems in place. From an environmental liability perspective, the accounting 
rule changes for handling conditional asset retirement obligations involving contaminated 
properties and facilities forced companies with broad portfolios, or sites that had been 
mothballed for years, to deal with those issues so they did not become a drag on their 
financials. Beyond that, industry-wide enforcement initiatives by EPA and DOJ, such  
as targeting power plant upgrades conducted as routine maintenance without under-
going new source review under the Clean Air Act, or the emphasis on stormwater 
enforcement in the production homebuilding industry, had a very significant effect  
on the industries involved.

What are the major differences  between complying with  
environmental regulations nationally or internationally? 
MBC: The major difference is that domestically, our environmental laws are pretty 
comprehensive and explicit.  There’s not a lot of question about what type of activity  
or conduct is regulated. The gray areas tend to be about “how” or “how much” rather 
than “what” “whether” and “where.” In many developing nations – which is where so 
much growth in the energy and industrial sectors is taking place – the environmental 
laws are much less extensive, and less clear. In those jurisdictions, the challenge is 
figuring out what type of conduct is regulated and what those regulations require.  
Often times the laws and rules are vague or unclear, or simply aren’t implemented in a 
consistent and predictable way, making compliance a challenge. This puts a premium 
on having strong internal procedures and controls in place, so that companies operat-
ing in multiple jurisdictions with varying requirements can ensure a level of consistency 
based on internal standards, and not just external requirements.

Most of the attention in the media is on companies who fall out  
of compliance; are there success stories that could be instructive  
for companies?
MBC: Absolutely. We tend to hear only about the bad actors, but most companies are 
trying to do the right thing and by and large they are succeeding. There are inevitable 
slip-ups because regulations can be very complex, and pollution control equipment 
and processes don’t always work right. Most companies’ intentions are good, the  
effort is there, and when something does go wrong I am consistently impressed by  
the resources that get put into making things right.

As for  specific examples, for the greatest impact I would point to some of the industry- 
wide coalitions that have formed to deal with difficult challenges on a programmatic 
level. For example, perhaps the fastest growing threat to energy production in this 
country is the rapidly expanding reach of the Endangered Species Act. The impact of  
a new species listing can be crippling for an industry or region. When the dunes sage-
brush lizard was proposed for listing it posed a real threat to oil and gas production in 
the Permian Basin. Industry formed a broad coalition and worked with government to 
develop a voluntary Conservation Plan that obviated the need for the Fish & Wildlife 
Service to list the species. This provided conservation benefits for the species  
without undermining the viability of the industry. Similarly, the wind industry is  
presently engaged in two major, region-wide conservation efforts. These kinds  
of industry-wide, industry-led efforts are becoming an increasingly important part  
of the regulatory landscape.
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“...[C]orporate officers need to 
know that the representations 
they are making when they sign 
their name to those (compliance)
reports are truthful and accurate, 
but they don’t have the time or 
expertise to personally monitor 
and verify everything. Thus, it 
has become essential to have 
robust compliance assurance  
systems in place.“
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