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I. PRETRIAL PREPARATION 

A. [§11.1] Introduction 

This chapter presents issues involved in preparing for and 
participating in trial under Florida law. This chapter does not include trial or 
preparation issues that are not addressed in Florida statutes or cases, such as 
developing a winning case theme, selecting the best order of appearance for 
witnesses, or effectively structuring witness testimony. There are many 
helpful publications that practitioners can consult for advice on these 
subjects, including Mauet, FUNDAMENTALS OF TRIAL TECHNIQUES (Little, 
Brown & Co. 3d ed. 1992); FLORIDA CIVIL TRIAL PRACTICE (Fla. Bar CLE 
11th ed. 2017); Ramirez, FLORIDA CIVIL PROCEDURE (Michie 3d ed. 2002), 
FLORIDA PRACTITIONER’S GUIDE: CIVIL TRIAL PREPARATION (Fla. Bar 
CLE 8th ed. 2017). 

Many of the cases cited in this chapter involve criminal law or other 
noncommercial litigation subjects. Nevertheless, the evidentiary rulings and 
principles discussed in these cases apply generally to business litigation. 
Policy considerations may differ because of the application of the Florida 
Rules of Criminal Procedure and the desire of the courts to protect, through 
due process procedures, the rights of the accused, especially those rights 
guaranteed by the constitution. See Conner v. State, 748 So.2d 950 (Fla. 
2000). However, civil litigants, like criminal litigants, are entitled to 
procedural due process, and the Florida Evidence Code applies to both civil 
and criminal cases. A court may also apply different considerations on 
certain evidentiary issues, depending on whether the fact finder is a jury or a 
judge. Despite these differences and limitations, Florida court opinions in 
other fields of law can often assist the commercial litigator in preparing for 
and participating in trial. 

While preparing, counsel must remember the ethical duties that arise 
in the context of a trial. These include, but are not limited to, 

 “not . . . assert[ing] or controvert[ing] an issue [in a proceeding], 
unless there is a basis in law and fact for doing so that is not 
frivolous, which includes a good faith argument for an 
extension, modification, or reversal of existing law,” Rule Reg. 
Fla. Bar 4-3.1; 
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 not concealing “legal authority in the controlling jurisdiction” 
known by an attorney “to be directly adverse to the position of 
the client and not disclosed by opposing counsel,” Rule 
4-3.3(a)(3); and 

 not knowingly disobeying “an obligation under the rules of a 
tribunal except for an open refusal based on an assertion that no 
valid obligation exists,” as, for example, if the trial court 
previously entered an order granting a motion in limine to 
exclude evidence but, at trial, counsel persists in asking 
questions regarding these excluded matters, Rule 4-3.4(c). See 
The Florida Bar v. Rubin, 549 So.2d 1000 (Fla. 1989); Vizzi v. 
State, 501 So.2d 613 (Fla. 3d DCA 1986); and 

 in trial, not alluding to “any matter that the lawyer does not 
reasonably believe is relevant or that will not be supported by 
admissible evidence” and not asserting “personal knowledge of 
facts in issue” (unless the lawyer is a witness), Rule 4-3.4(e). 

While gathering and proffering proof, counsel must also consider 
ethical obligations of candor toward the court and fairness to opposing 
counsel. Consequently, counsel must not fabricate evidence or permit any 
witness to offer testimony or other evidence the lawyer knows to be false; 
nor may an attorney assist a witness to testify falsely. Rules 4-3.3(a)(4), 
4-3.4(b). Likewise, an attorney must not “unlawfully alter, destroy, or 
conceal a document” relevant to the proceeding, nor advise or assist another 
person in doing so. Rule 4-3.4(a). Absent a few exceptions, an attorney 
cannot request a nonclient to refrain from voluntarily providing relevant 
information to another party. Rule 4-3.4(f). 

While preparing for and participating in a trial, a litigator must 
follow The Florida Bar’s Rules of Professional Conduct (Chapter 4 of the 
Rules Regulating The Florida Bar), available at www.floridabar.org → 
Rules & Ethics → Rules. A lawyer’s conduct should also follow the 
aspirational guidelines in The Florida Bar’s ”Guidelines for Professional 
Conduct,” available at www.floridabar.org → Professionalism → Resources 
→ Guidelines for Professional Conduct, promulgated jointly by the 
Conference of Circuit Court Judges, the Conference of County Court 
Judges, and the Trial Lawyers Section of The Florida Bar. Although the 
Guidelines do “not have the force of law[,] trial judges . . . have the right 
and obligation to consider on a case-by-case basis issues raised by the 
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Guidelines.” “Guidelines for Professional Conduct,” supra, Foreword. 
These guiding principles are intended to provide direction to lawyers and 
judges on how to conduct themselves professionally in all phases of trial 
practice. 

B. Issues Regarding Exhibits 

1. [§11.2] Self-Authentication 

Florida law requires the authentication of exhibits before their 
admission into evidence. See F.S. 90.901 (“Authentication or identification 
of evidence is required as a condition precedent to its admissibility.”). 
However, F.S. 90.902 lists a number of items that can be self-authenticated, 
i.e., admitted without extrinsic evidence of authenticity. Most of the things 
that are self-authenticating are items such as official documents, books, or 
other printed materials. Because there must be proper authentication before 
the admission of a videotape or photograph, videotapes and photographs are 
not self-authenticating. Richardson v. State, 228 So.3d 131 (Fla. 4th DCA 
2017); Cirillo v. Davis, 732 So.2d 387 (Fla. 4th DCA 1999). For examples 
of the use of self-authenticating documents, see Holt v. Calchas, LLC, 155 
So.3d 499 (Fla. 4th DCA 2015); MBL Life Assurance Corp. v. Suarez, 768 
So.2d 1129 (Fla. 3d DCA 2000); Ferayorni v. Hyundai Motor Co., 711 
So.2d 1167 (Fla. 4th DCA 1998); and Monroe County v. McCormick, 692 
So.2d 214 (Fla. 3d DCA 1997). If the exhibit does not meet the 
requirements of F.S. 90.902, it may not be admissible.  

For a detailed discussion of the authentication of exhibits, see §12.4 
of this manual. 

2. [§11.3]  Hearsay & Business Records 

An exhibit (or any part of an exhibit) that is deemed hearsay is 
inadmissible unless it falls within a recognized exception. F.S. 90.802. See 
F.S. 90.801 (defining “hearsay” as “a statement, other than one made by the 
declarant while testifying at the trial or hearing, offered in evidence to prove 
the truth of the matter asserted”). One such exception applies to business 
records under F.S. 90.803(6). For business records to be admissible under 
the business records exception to the hearsay rule, the proponent must show 
that “(1) the record was made at or near the time of the event; (2) was made 
by or from information transmitted by a person with knowledge; (3) was 
kept in the ordinary course of a regularly conducted business activity; and 
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(4) that it was a regular practice of that business to make such a record.” 
Yisrael v. State, 993 So.2d 952, 956 (Fla. 2008).  

Under the business records exception, a party must present the 
business record via one of the following: “(1) testimony of the records 
custodian or other qualified witness, pursuant to [F.S.] 90.803(6)(a); (2) 
stipulation; or (3) certification or declaration. . . . [T]he authenticating 
witness need not be ‘the person who actually prepared the business 
records’” [internal citations omitted]. Nationstar Mortgage, LLC v. 
Berdecia, 169 So.3d 209, 213 (Fla. 5th DCA 2015). Under F.S. 90.803(6), if 
business records are shown via the testimony of the custodian or other 
qualified witness, such individual is not required to be contractually 
authorized to so testify. Deutsche Bank Trust Company Americas for 
Residential Accredit Loans, Inc., Mortgage Asset Backed Pass-Through 
Certificates Series 2007-QS11, 238 So.3d 438 (Fla. 5th DCA 2018). In any 
event, “the business records exception is not applicable to testimony without 
the business records.” Williams v. State, 215 So.3d 656, 658 (Fla. 1st DCA 
2017). 

A party that is intending to offer evidence by means of a 
certification or declaration must serve reasonable written notice of that 
intention on every other party. F.S. 90.803(6)(c). Recently, in Washburn v. 
Washburn, 211 So.3d 87 (Fla. 4th DCA 2017), the court rejected the 
argument that bank records were properly admitted under the business 
records exception to the hearsay rule despite the fact that an exhibit list was 
provided, constituting notice of certification or declaration under F.S.
90.803(6)(c). The court explained, “even assuming [the] exhibit list 
constituted “notice” under [F.S.] 90.803(6)(c), there [was] no evidence in 
the record that there ever existed a certification or declaration. This 
certification or declaration would have had to meet the requirements of 
[F.S.] 90.902(11)[,]” which “requires the certification or declaration to state 
that the record sought to be admitted was made at or near the time of the 
occurrence or from information transmitted by a person with knowledge, 
was kept in the course of regularly conducted activity, and was made as a 
regular practice in the course of the regularly conducted activity.” 
Washburn, 211 So.3d at 91. The court concluded that even assuming proper 
notice of the intent to introduce the records through the business records 
exception was provided, because of the lack of follow through to actually 
present the certification or declaration and admit them, there was no basis 
for the admission of the hearsay bank records. 
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The court in Wilmington Savings Fund Society, FSB v. Aldape, 192 
So.3d 635 (Fla. 5th DCA 2016), also involved the self-authentication of 
business records by means of a “certification or declaration from the 
custodian of the records,” under F.S. 90.902(11), explaining that the 
business records statute defines the proper method for offering self-
authenticated documents into evidence under F.S. 90.803(6)(c) as follows: 

A party intending to offer evidence under paragraph (a) by 
means of a certification or declaration shall serve reasonable 
written notice of that intention upon every other party and 
shall make the evidence available for inspection sufficiently 
in advance of its offer in evidence to provide to any other 
party a fair opportunity to challenge the admissibility of the 
evidence. . . . A motion opposing the admissibility of such 
evidence must be made by the opposing party and 
determined by the court before trial. A party’s failure to file 
such a motion before trial constitutes a waiver of objection 
to the evidence, but the court for good cause shown may 
grant relief from the waiver. 

Aldape, 192 So.3d at 636.  

In contrast to Washburn, the Aldape court held that documents 
attached to certificate of authenticity of business records were admissible 
under business records hearsay exception because the documents were 
records of regularly conducted business activity, and there was service of 
reasonable written notice of the intent to present the certificate by the filing 
of a notice of intent to offer evidence by means of certification or 
declaration under F.S. 90.803(6)(c), followed by the filing of the certificate 
itself approximately one month later and three weeks before the date of trial. 

For a detailed discussion of the business records exception to the 
hearsay rule, see EVIDENCE IN FLORIDA Chapter 9 (Fla. Bar CLE 11th ed. 
2018). See also the pretrial and trial checklist, available in FLORIDA CIVIL 

PRACTICE BEFORE TRIAL § 2.10 (Fla. Bar CLE 12th ed. 2017). 

4. [§11.4] Premarking Potential Trial Exhibits 

In advance of trial, all original documents and copies should be 
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premarked for introduction to ensure easier reference during the trial. The 
professionalism standards established by The Florida Bar indicate that 
potential trial exhibits should be premarked by the clerk after obtaining 
“opposing counsel’s permission or leave of court.” Fla. Bar Professionalism 
Expectations, §3.17. 

C. Simplifying Proof 

1. [§11.5] In General 

There are many techniques that can be employed to simplify the 
proof required at trial. The simplest technique is through the use of pretrial 
pleadings and written discovery. 

2. [§11.6] Use of Pretrial Pleadings  

Generally, “[a]dmissions in the pleadings are accepted as facts 
without the necessity of further evidence at the hearing.” Fernandez v. 
Fernandez, 648 So.2d 712, 713 (Fla. 1995). However, because Fla.R.Civ.P.
1.110(g) allows a party to “state as many separate claims or defenses as that 
party has, regardless of consistency and whether based on legal or equitable 
grounds or both,” the court in Booker v. Sarasota, Inc., 707 So.2d 886, 888 
(Fla. 1st DCA 1998), held that “[i]nconsistent statements in a pleading do 
not bind the party that submitted that pleading.” Nor is a party “bound by an 
admission made in a preliminary pleading which is successfully attacked by 
the opponent.” Brown v. Colonial Penn Insurance Co., 666 So.2d 226, 227 
(Fla. 2d DCA 1995). Accordingly, these factors should be considered in 
determining whether statements in a party’s pleading may constitute an 
admission. 

3. [§11.7] Requests For Admission 

Fla.R.Civ.P. 1.370 governs requests for admission and provides, in 
part, that “[a] party may serve upon any other party a written request for the 
admission of the truth of any matters within the scope of rule 1.280(b) set 
forth in the request that relate to statements or opinions of fact or of the 
application of law to fact.” Rule 1.370(a). “Any matter admitted under the 
Rule is ‘conclusively established unless the court on motion permits 
withdrawal or amendment of the admission.’” Clemens v. Namnum, 233 
So.3d 1146, 1148 (Fla. 4th DCA 2017), quoting Rule 1.370(b). See 
Kendrick v. Middlesex Development Corp., 586 So.2d 436 (Fla. 1st DCA 
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1991). 

The conclusory effect of an admission is valid only against the 
admitting party and only in that proceeding. See Rule 1.370(b) (“Any 
admission made by a party under this rule is for the purpose of the pending 
action only and is not an admission for any other purpose nor may it be used 
against that party in any other proceeding.”); Lincoln National Health & 
Casualty Insurance Co. v. Mitsubishi Motor Sales of America, Inc., 666 
So.2d 159 (Fla. 5th DCA 1996). The admission remains a part of the record 
and does not have to be introduced into evidence because the effect of the 
admission is to withdraw the fact from issue. Holland; Lutsch v. Smith, 397 
So.2d 337 (Fla. 1st DCA 1981). 

A denial in response to a request for admission does not constitute a 
prior inconsistent statement and cannot be used to impeach a witness. Winn 
Dixie Stores, Inc. v. Gerringer, 563 So.2d 814 (Fla. 3d DCA 1990). It is 
important to note that failure to timely answer or object to a request for 
admission may be deemed an affirmative admission. The Florida Bar v. 
Tobin, 674 So.2d 127 (Fla. 1996); The Florida Bar v. Solomon, 589 So.2d 
286 (Fla. 1991). 

Rule 1.370(b) governs the withdrawal of admission: 

Any matter admitted under this rule is conclusively 
established unless the court on motion permits withdrawal 
or amendment of the admission. Subject to rule 1.200 
governing amendment of a pretrial order, the court may 
permit withdrawal or amendment when the presentation of 
the merits of the action will be subserved by it and the party 
who obtained the admission fails to satisfy the court that 
withdrawal or amendment will prejudice that party in 
maintaining an action or defense on the merits. 

“This liberal standard for relief ‘reflects the strong preference that genuinely 
disputed claims be decided upon their merits rather than technical rules of 
default.’” Wells Fargo Bank, National Ass’n v. Voorhees, 194 So.3d 448, 
451 (Fla. 2d DCA 2016), quoting PennyMac Corp. v. Labeau, 180 So.3d 
1216, 1219 (Fla. 3d DCA 2015). “Denial of relief from technical admissions 
is an abuse of discretion when the record contains evidence that contradicts 
the admissions and the opposing party has not shown it would be prejudiced 
by the withdrawal of the admissions.” Id.
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The ability to withdraw and amend admissions becomes especially 
important when a motion for summary judgment is made based on a 
technical defect in the admissions, such as failure to timely respond. See 
Sudman v. O’Brien, 218 So.3d 986 (Fla. 2d DCA 2017). Courts have held 
that a motion must actually be made before a court may allow amendment or 
withdrawal, even of a technical admission, thus affirming the 
appropriateness of summary judgment absent a motion to withdraw. See, 
e.g., Asset Management Consultants of Virginia, Inc. v. City of Tamarac, 
913 So.2d 1179 (Fla. 4th DCA 2005) (trial court did not abuse its discretion 
in denying corporation’s motion to file belated responses to requests for 
admission that were “deemed admitted” because corporation failed to timely 
respond to requests; corporation’s motion to file belated response to requests 
was not filed until date of hearing on city’s motion for summary judgment); 
In re Forfeiture of 1982 Ford Mustang, Vehicle ID No. ABP16F6CF190433, 
725 So.2d 382 (Fla. 2d DCA 1998) (motion must be made before admission 
may be withdrawn, but motion can be made ore tenus); Singer v. Nationwide 
Mutual Fire Insurance Co., 512 So.2d 1125 (Fla. 4th DCA 1987) (trial court 
did not abuse its discretion in granting summary judgment when no motion 
for relief from admissions was made). Compare Wells Fargo Bank, N.A. v. 
Shelton, 223 So.3d 414 (Fla. 5th DCA 2017) (trial court could not rely on 
bank’s technical admissions, which included that bank was not the original 
mortgage lender, was not the current holder or owner of promissory note, 
and did not possess note or mortgage, to grant summary judgment to 
homeowners in foreclosure action, when bank had filed motion for relief 
from technical admissions before homeowners moved for summary 
judgment or relied on technical admissions in any other demonstrable way, 
pleadings and other record evidence contradicted admissions, and 
homeowners, who had continued to engage in discovery, would not be 
prejudiced by granting bank relief from admissions); Thomas v. Chase 
Manhattan Bank, 875 So.2d 758 (Fla. 4th DCA 2004) (reversing summary 
judgment in foreclosure action in which order was based on mortgagors’ 
technical admissions resulting from their untimely response to mortgagee’s 
requests for admission, mortgagors’ affidavit in opposition to summary 
judgment clearly contradicted admissions, and mortgagee failed to show 
prejudice from withdrawal of admissions); Brown v. Travelers Indemnity 
Co., 755 So.2d 167 (Fla. 3d DCA 2000) (“entry of summary judgment based 
solely on the appellant’s failure to respond to requests for admissions was 
inappropriate”); Pelkey v. Commander Motel Corp., 510 So.2d 965, 966 
(Fla. 4th DCA 1987) (“[A]bsence of a motion does not preclude the trial 
court from granting relief from admissions resulting from the failure to 
timely respond to the request for admissions.”).
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When motions for summary judgment have been made based solely 
on the opposing party’s failure to timely respond to requests for admission 
and the opposing party moves to withdraw or amend its admissions, it has 
generally been held to be an abuse of discretion for a trial court to deny 
relief and grant summary judgment. HSBC Bank USA v. Parodi, 193 So.3d 
65 (Fla. 3d DCA 2016) (mortgagee’s technical admissions, due to failure to 
timely respond to mortgagor’s request for admissions, did not support 
involuntary dismissal after mortgagee’s presentation of evidence at bench 
trial, where technical admissions were contradicted by mortgagee’s 
pleadings, mortgagor failed to argue or demonstrate prejudice, and trial 
court failed to find prejudice); Ruiz v. De Varona, 785 So.2d 508 (Fla. 3d 
DCA 2000) (trial court cannot enter summary judgment for failure to timely 
file answer to request for admission when record contains abundant 
evidence contradicting admission); Sterling v. City of West Palm Beach, 595 
So.2d 284 (Fla. 4th DCA 1992) (trial court should not have entered 
summary judgment but should have granted relief from admissions when 
lateness was due to diary error and record was replete with evidence 
contradicting admissions). 

For further discussion of requests for admission, see FLORIDA CIVIL 

PRACTICE BEFORE TRIAL §16.6 (Fla. Bar CLE 12th ed. 2017).

4. [§11.8] Pretrial Stipulations 

 A “stipulation” is “an agreement admission, or concession made in 
a judicial proceeding.” McGoey v. State, 736 So.2d 31, 34 (Fla. 3d DCA 
1999). “Stipulations, on appropriate matters in pending litigation, are looked 
upon with favor by the courts because they are designed to simplify, 
shorten, or settle litigation and save costs to the parties.” Id. However, 
because the essence of a stipulation is an agreement between the parties, a 
“meeting of the minds” by the parties is essential to a stipulation. See id.
Also, to be enforceable in court, stipulations should usually be in writing 
and signed by attorneys for all parties. Fla.R.Jud.Admin. 2.505(d).  

When appropriately made, stipulations are binding not only on the 
parties but also on the trial and appellate courts. See Gunn Plumbing, Inc. v. 
Dania Bank, 252 So.2d 1 (Fla. 1971); Lopez v. Dublin Co., 489 So.2d 805 
(Fla. 3d DCA 1986). “‘Pretrial stipulations prescribing the issues on which a 
case is to be tried are binding upon the parties and the court, and should be 
strictly enforced.’” Palm Beach Polo Holdings, Inc. v. Broward Marine, 
Inc., 174 So.3d 1037, 1039 (Fla. 4th DCA 2015), quoting Lotspeich Co. v. 
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Neogard Corp., 416 So.2d 1163, 1165 (Fla. 3d DCA 1982). See Jasser v. 
Saddeh, 91 So.3d 883 (Fla. 4th DCA 2012). 

By entering into stipulations, a litigator is adhering to 
professionalism standards for fair and efficient administration of justice: 

4.5 A lawyer should accede to reasonable requests for 
waivers of procedural formalities when the client’s 
legitimate interests are not adversely affected. 

* * * 

4.9 In civil cases, a lawyer should stipulate all facts and 
principles of law which are not in dispute, and should 
promptly respond to requests for stipulations of fact or law. 

Fla. Bar Professionalism Expectations.  

For a detailed discussion of stipulations, as well as The Pretrial 
Stipulation, see Chapter 10 of this manual. 

5. [§11.9]  Judicial Notice On Request Of Party 

Judicial notice has been “defined as the cognizance of certain facts 
which judges and jurors may properly take and act upon without proof, 
because they already know them.” Mitchum v. State, 251 So.2d 298, 300 
(Fla. 1st DCA 1971). See also DiGiovanni v. Deutsche Bank National Trust 
Co., 226 So.3d 984, 989 (Fla. 2d DCA 2017) (“judicial notice applies to 
self-evident truths that no reasonable person could question, truisms that 
approach platitudes or banalities”). Judicial notice can be a relatively 
inexpensive means of reducing the amount of proof necessary at trial, and 
Florida law provides for both mandatory and discretionary judicial notice. 
See F.S. 90.201–90.202. In any event, judicial notice “is limited to specific 
categories of generally known matters.” Craig v. Craig, 982 So.2d 724, 730 
(Fla. 1st DCA 2008). Moreover, judicially noticed documents must be 
otherwise admissible. See Dufour v. State, 69 So.3d 235, 253 (Fla. 
2011) (“[T]he fact that a record may be judicially noticed does not render all 
that is in the record admissible.”); Stoll v. State, 762 So.2d 870, 877 (Fla. 
2000) (“[W]e find that documents contained in a court file, even if that 
entire court file is judicially noticed, are still subject to the same rules of 
evidence to which all evidence must adhere.”).  
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Under F.S. 90.201, a court must take judicial notice of: 

(1) Decisional, constitutional, and public statutory law 
and resolutions of the Florida Legislature and the Congress 
of the United States. 

(2) Florida rules of court that have statewide 
application, its own rules, and the rules of United States 
courts adopted by the United States Supreme Court. 

(3) Rules of court of the United States Supreme Court 
and of the United States Courts of Appeal. 

Courts have interpreted the first category to include not only state 
statutes but also “authoritative decisions construing” those statutes. The 
Florida Bar v. Tobkin, 944 So.2d 219 (Fla. 2006); State ex rel. Landis v. 
Prevatt, 110 Fla. 29, 148 So. 578, 579 (1933). See Dept. of Revenue v. 
Florida Homebuilders Ass’n, 564 So.2d 173 (Fla. 1st DCA 1990). A trial 
court’s judgment may be reversed if the trial court errs in failing to take 
judicial notice of an applicable Florida statute. Casa de Alabanza v. Bus 
Service, Inc., 669 So.2d 338 (Fla. 3d DCA 1996); Turco v. Leon, 559 So.2d 
1199 (Fla. 3d DCA 1990) (given court’s obligation to take judicial notice, it 
is unnecessary and potentially reversible error to admit copy of Florida 
statute into evidence).

Under F.S. 90.202, certain matters may be judicially noticed either 
on the court’s own motion or at the request of a party. However, the taking 
of judicial notice is compulsory if requested by a party who “(1) [g]ives 
each adverse party timely written notice of the request, proof of which is 
filed with the court, to enable the adverse party to prepare to meet the 
request [and] (2) [f]urnishes the court with sufficient information to enable it 
to take judicial notice of the matter.” F.S. 90.203. If a party demonstrates 
good cause for not complying with the first prong of F.S. 90.203, the court 
may take judicial notice. See F.S. 90.204(1) (court must “afford each party 
reasonable opportunity to present information relevant to the propriety of 
taking judicial notice and to the nature of the matter noticed”).

Under F.S. 90.202(1), a court may take judicial notice of all 
“[s]pecial, local, and private acts and resolutions” of the United States 
Congress and the Florida Legislature. A court may also take judicial notice 
of “[d]ecisional, constitutional, and public statutory law” of other states. F.S.
90.202(2). Notice under this subsection “does not operate automatically in 
every case, however, and must generally be pleaded and proved.” Mills v. 
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Barker, 664 So.2d 1054, 1058 (Fla. 2d DCA 1995), citing Aboandandolo v. 
Vonella, 88 So.2d 282, 284 (Fla. 1956) (“party who intends to take 
advantage of [judicial notice of the common law and the statutes of every 
state, territory, and other jurisdiction of the United States] must give 
reasonable notice to the adverse party or parties in the pleadings or 
otherwise and should produce supporting authorities”). If a party contends 
that the law of another state is dispositional but does not plead it to the trial 
court, the matter will be determined by Florida law and “a presumption 
arises that the foreign law is the same as ours.” Mills, 664 So.2d at 1058. 
See also Owens-Corning Fiberglas Corp. v. Engler, 704 So.2d 594 (Fla. 4th 
DCA 1997); Aetna Casualty & Surety Co. v. Ciarrochi, 573 So.2d 990 (Fla. 
3d DCA 1991). 

Florida courts may take judicial notice of the Federal Register under 
F.S. 90.202(3), while F.S. 90.202(4) allows judicial notice of “[l]aws of 
foreign nations and of an organization of nations.” However, courts may 
take judicial notice of foreign laws only by following the procedure set out 
in F.S. 90.204. Cohen v. Shushan, 212 So.3d 1113 (Fla. 2d DCA 2017); 
Sanders v. Inversiones Varias, S.A., (INVASA), 436 So.2d 1089 (Fla. 3d 
DCA 1983). Once judicial notice has been taken, the determination of 
foreign law is “treated as a ruling on a question of law,” and appellate 
courts, in reviewing de novo a trial court’s determination, “are not limited to 
matters raised by the parties, but are encouraged to take an active role in 
ascertaining foreign law.” Transportes Aereos Nacionales, S.A. v. De 
Brenes, 625 So.2d 4, 5–6 (Fla. 3d DCA 1993). 

Judicial notice may be taken of an official action of the legislative, 
executive, and judicial departments of the United States, as well as any 
“state, territory, or jurisdiction of the United States.” F.S. 90.202(5). A trial 
court may decline to take judicial notice, however, when the document “is 
not an official action of the agency.” Provence v. Gillikin, 711 So.2d 627 
(Fla. 4th DCA 1998). Under this subsection, judicial notice has been taken 
of House and Senate journals to ascertain the legislative history of a Florida 
statute, Jacksonville Electric Authority v. Dept. of Revenue, 486 So.2d 1350 
(Fla. 1st DCA 1986), as well as legislative staff reports introduced before 
the trial court, Dept. of Health & Rehabilitative Services v. Shatto, 487 
So.2d 1152 (Fla. 1st DCA 1986). The appellate court will not take judicial 
notice of staff reports when notice has not been taken at the trial level, even 
though the appellate court may, nonetheless, consider these documents in 
the interpretation of a statute. Ellsworth v. Insurance Company of North 
America, 508 So.2d 395 (Fla. 1st DCA 1987). Final orders of administrative 
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agencies may be judicially noticed, but recommended orders may not. Dykes 
v. Quincy Telephone Co., 539 So.2d 503 (Fla. 1st DCA 1989). 

Although, under F.S. 90.202(6), a court may take judicial notice of 
court records, the Florida Supreme Court has held that 

it does not follow that this provision permits the wholesale 
admission of all hearsay statements contained within those 
court records. . . . [D]ocuments contained in a court file, even 
if that entire court file is judicially noticed, are still subject to 
the same rules of evidence to which all evidence must adhere. 

Stoll v. State, 762 So.2d 870, 876–877 (Fla. 2000). Examples of records that 
have been noticed under F.S. 90.202(6) include: 

 Records from a bankruptcy court. Black Point Assets, Inc. v. 
Federal National Mortgage Ass’n (Fannie Mae), 220 So.3d 566 
(Fla. 5th DCA 2017). 

 Financial affidavits. In Manchec v. Manchec, 951 So.2d 1026, 
1028 (Fla. 4th DCA 2007), affidavits filed in a prior divorce 
action were found to be relevant in a subsequent action to 
determine whether the former husband was insolvent at the time 
his company transferred an airplane to his son. Among other 
indicia of appropriateness, the son was given an opportunity to 
present information “as to the propriety of taking judicial notice 
and to the nature of the matter to be noticed.” See also Home 
Outlet, LLC v. U.S. Bank National Ass’n, 194 So.3d 1075 (Fla. 
5th DCA 2016) (lost note affidavit could have been judicially 
noticed but was not). 

 Filings in other actions that bear a relationship to the case at bar 
to determine what issues were actually raised and litigated in the 
other proceedings. Falls v. National Environmental Products, 
665 So.2d 320 (Fla. 4th DCA 1996). 

 Items from the Florida Supreme Court’s case file to assist in 
interpreting the court’s decision in that case. Macnamara v. 
Kissimmee River Valley Sportsmans’ Ass’n, 648 So.2d 155 (Fla. 
2d DCA 1994). 
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 The court’s own file. Hanf v. State, 182 So.3d 704, 708 n.3 (Fla. 
1st DCA 2016); Wilson v. State, 753 So.2d 683 (Fla. 3d DCA 
2000). 

 Prior testimony before the court in the same case. State v. 
Romanez, 543 So.2d 323 (Fla. 3d DCA 1989); City of West 
Palm Beach v. Mann, 387 So.2d 531 (Fla. 4th DCA 1980). 

 Deposition testimony in another case, although everything that is 
contained therein may not be admissible. Allstate Insurance Co. 
v. Greyhound Rent-A-Car, Inc., 586 So.2d 482 (Fla. 4th DCA 
1991). 

 Prior cases filed by a petitioner. Martin v. Garrison, 658 So.2d 
1019 (Fla. 4th DCA 1995). 

A trial court, however, is precluded from taking judicial notice of 
records in a different case. Irrespective of whether both cases are in the same 
court, the records of a different case are “outside the record in the case 
before [the judge].” Kostecos v. Johnson, 85 So.2d 594, 596 (Fla. 1956); 
Carson v. Gibson, 595 So.2d 175 (Fla. 2d DCA 1992). Rather, to prove 
some matter contained in the record of another case, the party must “offer 
the other court file or certified copies of portions thereof into evidence in the 
case then being litigated.” Id. at 176–177. Moreover, even if the parties 
stipulated to the taking of judicial notice, the evidentiary basis for the 
judicial notice must be before the court. See id. A trial court may err if it 
takes judicial notice of another court’s order without having the order 
brought into the record. Taverna v. Bank of America, 162 So.3d 1042 (Fla. 
3d DCA 2015); Brandt v. Brandt, 561 So.2d 1353 (Fla. 4th DCA 1990). 
Similarly, an appellate court may not take judicial notice of the contents of 
files of a separate proceeding in another court. State v. A.D.H., 429 So.2d 
1316 (Fla. 5th DCA 1983); Hillsborough County Board of County 
Commissioners v. Public Employees Relations Commission, 424 So.2d 132 
(Fla. 1st DCA 1982). As recently explained in Rubrecht v. Cone 
Distributing, Inc., 95 So.3d 950, 959 (Fla. 5th DCA 2012), “[a] statement 
made in an appellate opinion cannot substitute for proof of fact.” Nor can 
the recitation of a statement made in an appellate opinion in one case 
substitute for the presentation of evidence in another case.  

Judicial notice may be taken of the rules of courts of Florida, the 
United States, or any other state, territory, or jurisdiction of the United 
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States under F.S. 90.202(7). F.S. 90.202(8) allows judicial notice of the 
provisions of all municipal and county charters of Florida that “are available 
in printed copies or as certified copies.” 

Courts may take judicial notice of the rules of governmental agencies 
of Florida that “are published in the Florida Administrative Code or in bound 
written copies” under F.S. 90.202(9). This includes publications that have 
been incorporated into the Florida Administrative Code. Penske Truck 
Leasing Co., LP v. Moore, 702 So.2d 1295 (Fla. 4th DCA 1998) 
(“Greenbook” publication incorporated into administrative rule used by 
Department of Transportation, pertaining to rules of highway designs, could 
be judicially noticed). 

Judicial notice may be taken of Florida municipal and county 
ordinances and resolutions if they “are available in printed copies or as 
certified copies.” F.S. 90.202(10). Accordingly, it has been held that judicial 
notice is inappropriate when the county resolution presented is neither a 
printed nor a certified copy, Doctors Memorial Hospital, Inc. v. Evans, 543 
So.2d 809 (Fla. 1st DCA 1989); and when “no copy has been furnished,” 
Lester v. State, 754 So.2d 746, 748 (Fla. 1st DCA 2000). 

“Facts that are not subject to dispute because they are generally 
known within the territorial jurisdiction of the court” are capable of being 
judicially noticed under F.S. 90.202(11). See, e.g., McKinney v. State, 640 
So.2d 1183 (Fla. 2d DCA 1994) (no error in trial court taking judicial notice 
that specific school was “school” for purpose of F.S. 893.13(1)(c) (sale of 
controlled substance within 1,000 feet of school)). F.S. 90.202(12) provides 
that “[f]acts that are not subject to dispute because they are capable of 
accurate and ready determination by resort to sources whose accuracy 
cannot be questioned” are also capable of being judicially noticed. See Huff 
v. State, 495 So.2d 145 (Fla. 1986); City of Fort Lauderdale v. Town of 
Hacienda Village, Inc., 172 So.2d 451 (Fla. 1965). Examples of facts under 
these two subsections include: 

 The extent to which the trial court relied on common knowledge 
of women’s typical medical conditions shortly after childbirth. 
Richardson v. State, 182 So.3d 918 (Fla. 1st DCA 2016). 

 That “buying houses, fixing them up and quickly reselling them 
for enormous profit is standard modus operandi in the fast 
moving Florida real estate market.” Ahl v. RSM Developers & 
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Associates Ltd., 418 So.2d 471, 472 (Fla. 4th DCA 1982). 

 That DNA methodology (a scientific test) conducted properly 
would satisfy the Frye v. United States, 293 F. 1013 (D.C. Cir. 
1923), 34 A.L.R. 145, test of reliability (see §11.40). Hayes v. 
State, 660 So.2d 257 (Fla. 1995). 

 A survey map, showing the location of a school, with an affixed 
seal of a professional surveyor and attached affidavit. Graves v. 
State, 587 So.2d 633 (Fla. 3d DCA 1991). See also Bal Harbour 
Village v. City of North Miami, 678 So.2d 356, 361 (Fla. 3d DCA 
1996) (“court may take judicial notice of the map of Dade 
County”). 

 That a certain location is within the boundaries of a county. 
Liberty Mutual Insurance Co. v. Magee, 389 So.2d 1090 (Fla. 
4th DCA 1980). 

 That the greater Los Angeles area is a large metropolitan area 
with numerous square miles of territory. Garver v. Eastern 
Airlines, 553 So.2d 263 (Fla. 1st DCA 1990). 

 That the value of money today is less than it was 20 years ago. 
England v. England, 520 So.2d 699 (Fla. 4th DCA 1988). 

 That employment opportunities in the area where the claimant 
worked were greater than employment opportunities in another 
county where the claimant in another case was employed. Grace 
v. Collier County School Board, 552 So.2d 961 (Fla. 1st DCA 
1989) (dicta). 

 That the spoken words “sixteen” and “sixty” are homophonic 
and often misunderstood by listeners under ideal acoustic 
conditions. Henderson v. State, 701 So.2d 911 (Fla. 4th DCA 
1997). 

Florida courts have determined that the following matters were not
facts capable of accurate and ready determination and therefore were not
appropriate for judicial notice: 

 Employment market conditions. Leffler v. Grand Union Co., 
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409 So.2d 1145 (Fla. 1st DCA 1982). See also Scherreiks v. A 
& B Roofing, Inc., 571 So.2d 73 (Fla. 1st DCA 1990). 

 Custom and usage of making installment payments in 
construction contracts in a particular locality. Roy L. Willard, 
Inc. v. Miller, 150 Fla. 458, 8 So.2d 489 (1942). 

 The length of an object that would require the use of a 
measuring device. McDaniels v. State, 388 So.2d 259 (Fla. 5th 
DCA 1980). 

 A court file in a criminal proceeding reflecting that the 
defendant was personally served with a copy of an injunction. 
Hernandez v. State, 713 So.2d 1120 (Fla. 3d DCA 1998); 
Cordova v. State, 675 So.2d 632 (Fla. 3d DCA 1996). 

 The “fact” that the corporation named as a plaintiff was the 
servicing arm of the note holder without a timely and otherwise 
sufficient request. Reynolds v. Nationstar Loan Services, LLC, 
190 So.3d 219 (Fla. 4th DCA 2016). 

 Absent prior court recognition or common knowledge within 
the community, whether a particular institution is a school for 
purposes of F.S. 893.13(1)(c). Cox v. State, 764 So.2d 711 (Fla. 
1st DCA 2000).  

 Information about “types of investment products available . . ., 
the return those products are currently yielding, and the proper 
tax treatment.” Craig, 982 So.2d at 730. 

 Finding as to effect of homosexual environment. Maradie v. 
Maradie, 680 So.2d 538 (Fla. 1st DCA 1996). 

Lastly, judicial notice may be taken of the “[o]fficial seals of 
governmental agencies and departments of the United States and of any 
state, territory, or jurisdiction of the United States.” F.S. 90.202(13). 

“[P]ublicly recorded documents such as deeds and mortgages are 
not included in the list of matters which must or may be judicially noticed 
under [F.S.] 90.201 and 90.202.” Bull v. Jacksonville Federal Savings & 
Loan Ass’n, 576 So.2d 755, 756 (Fla. 1st DCA 1991). 
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6. [§11.10]  Judicial Notice On Court Motion 

Under F.S. 90.204, the court may, on its own initiative, take judicial 
notice. When it does so, the court must “afford each party reasonable 
opportunity to present information relevant to the propriety of taking 
judicial notice and to the nature of the matter noticed.” See, e.g., State v. 
Barnes, 753 So.2d 605 (Fla. 2d DCA 2000). In Rodriguez v. Philip, 413 
So.2d 441 (Fla. 3d DCA 1982), the appellate court cited F.S. 90.204 in 
reversing the trial court, which had failed to allow the parties an opportunity 
to present information relevant to the propriety of taking judicial notice and 
to the nature of the matter noticed. See also Gidwani v. Roberts, 2018 WL 
2122799, *3 n.1 (Fla. 3d DCA 2018); Milton v. State, 429 So.2d 804 (Fla. 
4th DCA 1983). 

As previously noted, but especially when the court takes judicial 
notice on its own motion, “‘the practice of taking judicial notice of 
adjudicative facts should be exercised with great caution’ because ‘the 
taking of evidence, subject to established safeguards, is the best way to 
resolve disputes concerning adjudicative facts’ and judicially noticed 
matters are taken as true without being offered by the party who will 
ultimately benefit.” DiGiovanni v. Deutsche Bank National Trust Co., 226 
So.3d 984, 989 (Fla. 2d DCA 2017).  

If the court determines, on its own motion, that judicial notice should 
be taken, or if a party, who can show good cause for not complying with the 
requirements of F.S. 90.203(1) (see §11.9), requests notice, the court must 
then follow the requirements of F.S. 90.204 and give each party the 
opportunity to present relevant information and to challenge any information 
relied on by the court from a documentary source not received in open court. 
The court must also make the information and its source a part of the record. 
F.S. 90.204(3). Failure of the trial court to follow the procedural requirements 
of these provisions may be reversible error. See Sandefur v. RVS Capital, 
LLC, 183 So.3d 1258 (Fla. 4th DCA 2016); Maradie v. Maradie, 680 So.2d 
538 (Fla. 1st DCA 1996); State v. Brown, 577 So.2d 704 (Fla. 4th DCA 
1991). A party must, however, make a contemporaneous objection to the 
requested judicial notice or waive the right to complain about it on appeal. 
Maler by & through Maler v. Geraldi, 566 So.2d 947 (Fla. 3d DCA 1990). 

D. [§11.11]  Use Of Summaries And Indexes 

The use of summaries or indexes is another technique used to aid in 
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streamlining and simplifying evidence at trial. See Scott v. Caldwell, 160 
Fla. 861, 37 So.2d 85 (1948). This technique is particularly useful in a case 
with complex documentary evidence or voluminous deposition testimony. 
Summaries and indexes should refer specifically to a page and line of a 
deposition or document. By providing a condensed reference to otherwise 
voluminous evidence, summaries can aid greatly in presenting the case as 
smoothly as possible and are of particular help in cross-examining 
witnesses. 

A summary can be introduced in evidence, subject to the restrictions 
of F.S. 90.956, which permits the introduction of charts, summaries, or other 
abbreviated matter “[w]hen it is not convenient to examine in court the 
contents of voluminous writings, recordings, or photographs” and when a 
qualified witness lays the necessary foundation, which may include 
establishing that the document and the underlying data falls within an 
exception to the hearsay rule. Sandegren v. State ex rel. Sarasota County 
Public Hospital Board, 397 So.2d 657 (Fla. 1981) (business record 
exception). Cayea v. CitiMortgage, Inc., 138 So.3d 1214 (Fla. 4th DCA 
2014). 

The statute “applies not only to a written summary which a party 
intends to offer in evidence, but also to a summary which . . . is offered 
through the testimony of a witness.” Bowmar Instrument Corp. v. Fidelity 
Electronics, Ltd., 466 So.2d 344, 345 (Fla. 3d DCA 1985). Yet, “[t]he 
proponent of expert testimony is not obliged to comply with [F.S.] 90.956 
when presenting the data relied on by the expert.” Marks v. Marks, 576 
So.2d 859, 862 (Fla. 3d DCA 1991). See F.S. 90.705(1) and §11.43. If, 
however, on cross-examination, the expert is unable to specify the 
underlying facts or data of the opinion, the expert opinion is inadmissible. 
Marks. 

Before the introduction of a summary, the party offering it “must 
give timely written notice” to the adverse party of the intention to use the 
summary, file proof of such notice with the court, and “make the summary 
and the originals or duplicates of the data from which the summary is 
compiled available for examination, copying, or both by any other parties at 
a reasonable time and place.” F.S. 90.956.  

A precise time limit within which the notice must be served is not 
specified in the statute; the notice must be merely “timely.” Logically, 
therefore, the more voluminous the underlying data, the longer in advance of 
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hearing or trial the notice should be given. Notice may be considered timely 
if it gives the adverse party “sufficient time” to investigate and inspect the 
underlying records. See, e.g., T/F Systems, Inc. v. Malt, 814 So.2d 511, 513 
(Fla. 4th DCA 2002). The notice need not be made by formal pleading; it 
need only be written, and a copy filed with the court. 

Generally, strict compliance with the “timely written notice” 
requirement of F.S. 90.956 is enforced, particularly “where the record 
contains no evidence that the underlying data from which the summary was 
compiled was made available to a complainant.” Batlemento v. Dove 
Fountain, Inc., 593 So.2d 234, 240 (Fla. 5th DCA 1992). See also 
Tallahassee Housing Authority v. Florida Unemployment Appeals 
Commission, 483 So.2d 413 (Fla. 1986). 

Failure to provide this written notice may not necessarily be fatal, 
however, provided the underlying data from which the summary was 
compiled was made available to the adverse party sufficiently in advance of 
the testimony to enable adequate preparation. Health Options, Inc. v. 
Palmetto Pathology Services, P.A., 983 So.2d 608 (Fla. 3d DCA 2008) 
(failure to provide timely written notice of intention to use revised damage 
summary or to make revised summary available to opponent at reasonable 
time and place did not preclude use of summary by plaintiff, because 
documents underlying summary were never unavailable to defendant and 
defendant was not surprised by evidence); Bowmar Instrument Corp.; S. 
Kornreich & Sons, Inc. v. Titan Agencies, Inc., 423 So.2d 940 (Fla. 3d DCA 
1983) (technical violation of statute requiring party intending to use 
summary to give timely notice in particular manner was not harmful to 
nonresident agency’s case).  

The court may order the underlying documents to be produced in 
court. F.S. 90.956. See also Perma Spray Manufacturing Co. v. La France 
Industries of Miami, Inc., 161 So.2d 13 (Fla. 3d DCA 1964) (tabulations of 
voluminous records admissible due to availability and presence of 
underlying records in court). Their production at trial, however, is not 
required when both parties have had access to the records before trial. 

Admissibility of a summary is contingent upon the admissibility of 
the documents upon which it is based. Hackett v. Housing Authority of City 
of San Antonio, 750 F.2d 1308 (5th Cir. 1985) (interpreting federal 
counterpart, Fed.R.Evid. 1006). If the documents upon which the summary 
is based are hearsay and an insufficient predicate is laid to establish an 
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exception to the hearsay rule, F.S. 90.956 does not override a hearsay 
objection. See Wark v. Home Shopping Club, Inc., 715 So.2d 323 (Fla. 2d 
DCA 1998). 

E. [§11.12] Preparation Of Witnesses For Testimony On Direct 
And Cross-Examination 

All witnesses listed by the opponent in any pretrial statements or 
interrogatories, except the adverse party, the adverse party’s present 
employees (if the party is “a represented organization,” Comment, Rule 
Reg. Fla. Bar 4-4.2), and the adverse party’s expert witnesses, may be 
contacted in advance of trial to determine the substance of their expected 
trial testimony. See Adelman Steel Corp. v. Winter, 610 So.2d 494 (Fla. 1st 
DCA 1992), superseded in part by statute as stated in 643 So.2d 1180, 1182 
n.4 (“conclusion of this court in Adelman Steel with respect to expert 
witness status of such examining physicians remains viable”). Caution 
should be exercised to avoid communicating with witnesses whom the 
lawyer knows are represented by another lawyer in the matter. Rule Reg. 
Fla. Bar 4-4.2 (a lawyer may not “communicate about the subject of the 
representation with a person the lawyer knows to be represented by another 
lawyer in the matter, unless the lawyer has the consent of the other lawyer”).  

Communications with former employees of the adverse party are 
not prohibited. The Florida Supreme Court in H.B.A. Management, Inc. v. 
Estate of Schwartz, 693 So.2d 541, 542 (Fla. 1997), 57 A.L.R.5th 855, held 
that “Florida Rule of Professional Conduct 4-4.2, governing the contact by 
attorneys with persons represented by counsel, does not prohibit a 
claimant’s attorney from engaging in ex parte communications with former 
employees of a defendant-employer.” See Carnival Corp. v. Romero, 710 
So.2d 690 (Fla. 5th DCA 1998). See also Dempsey, New Developments in 
the Law: Ex Parte Communications with Current and Former Employees of 
a Corporate Defendant, 71 Fla. Bar J. 10 (Dec. 1997). 

Practitioners should remember, however, that their inquiry cannot 
include confidential matters that are the “‘subject of the attorney-client 
privilege, and that the requirements of Rule 4-4.3, entitled “Dealing With 
Unrepresented Persons,” must be scrupulously observed.’” Schwartz, 693 
So.2d at 543, quoting Reynoso v. Greynolds Park Manor, Inc., 659 So.2d 
1156, 1158 (Fla. 3d DCA 1995). Furthermore, “communications with 
former employees who are known to be represented by [their own] counsel 
are covered by the ethical proscriptions of rule 4-4.2, regardless of the fact 
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that they are not currently employed by another party in the dispute.” 
Schwartz, 693 So.2d at 545 n.4. 

Before the Florida Supreme Court’s ruling in Schwartz, the court in 
Rentclub, Inc. v. Transamerica Rental Finance Corp., 811 F.Supp. 651 
(M.D. Fla. 1992), aff’d 43 F.3d 1436, in ruling that a law firm had to be 
disqualified, reviewed very disturbing facts and held that Rule 4-
4.2 “prohibits attorneys from directly communicating with adverse parties, 
including employees or former employees of the corporate parties 
represented by counsel.” Id. at 654. However, the Rentclub court’s 
interpretation of Rule 4-4.2 as it relates to former employees was expressly 
rejected by the Florida Supreme Court in Schwartz. In re Banco Santos, 
S.A., 25 FLW Fed. B163 (Bankr. S.D. Fla. 2014). Indeed, in Banco Santos, 
the bankruptcy court stated that reliance on Rentclub to contradict Schwartz
“is misplaced.” Banco Santos, 25 FLW Fed. at *9. The court explained that 
because Rentclub was decided five years before Schwartz and the Eleventh 
Circuit affirmance predated Schwartz by two years, neither federal court had 
the benefit of the Florida Supreme Court’s ruling on the issue. See also 
Roker v. South Florida Water Management District, 2007 WL 9701946 
(S.D. Fla. 2007) (agreeing with plaintiff that under Rule 4-4.2 and Schwartz, 
plaintiff is not prevented from contacting former employees of defendant); 
NAACP v. State of Florida, Dept. of Corrections, 122 F.Supp.2d 1335 (M.D. 
Fla. 2000) (ex parte discovery interviews of former rank-and-file employees 
were not ethical violation, subject to certain safeguards against disclosure of 
privileged information). 

F. [§11.13] Attendance Of Witnesses At Trial

Although there is case law that suggests that the general rule of law, 
subject to exceptions, is that a party should subpoena the witnesses the party 
intends to rely on at trial, see State v. Levine, 258 So.2d 468 (Fla. 3d DCA 
1972), other cases state that “the better practice is to subpoena witnesses 
who may be called to testify at trial, rather than to rely upon their voluntary 
appearance,” Coplan Pipe & Supply Co. v. Ben-Frieda Corp., 256 So.2d 
218 (Fla. 3d DCA 1972). As the court opined in State v. Haynes, 463 So.2d 
1248, 1252 (Fla. 5th DCA 1985), “[p]erhaps the ideal would be to have 
every essential witness in every case . . . served with process to appear.” 
Thus, to ensure attendance at trial, all witnesses, hostile or otherwise, should 
be subpoenaed. Coplan Pipe & Supply Co. v. Ben-Frieda Corp., 256 So.2d 
218 (Fla. 3d DCA 1972) (trial court did not err in sustaining defendant’s 
objection to calling its president as witness when plaintiff had not 
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subpoenaed president). If a witness who has not been subpoenaed fails to 
appear at trial, even though the failure to subpoena should be only one of 
several factors considered by the court, it may nonetheless be difficult to 
obtain a continuance. The Florida Supreme Court has enunciated a four-part 
test for a defendant to prevail on a motion for continuance based on the 
absence of a witness: 

To prevail on a motion for continuance based on the 
absence of a witness, the defendant must show: (1) prior 
due diligence to obtain the witness’s presence; (2) 
substantially favorable testimony would have been 
forthcoming; (3) the witness was available and willing to 
testify; and (4) the denial of the continuance caused material 
prejudice. 

Mosley v. State, 46 So.3d 510, 525 (Fla. 2009). See Jones v. State, 125 
So.3d 917 (Fla. 4th DCA 2013) (defendant was not entitled to continuance 
of his sentencing hearing after his witnesses failed to appear, when none of 
witnesses were subpoenaed, defendant did not proffer nature of any witness’ 
anticipated testimony, and there was no evidence regarding whether any of 
witnesses were available or willing to testify); Watson v. State, 989 So.2d 
699, 700 (Fla. 4th DCA 2008)(trial court did not abuse its discretion by 
denying defendant’s motion for continuance or by refusing to issue writ of 
bodily attachment for witness who did not respond to subpoena issued by 
state); see also Haynes, 463 So.2d at 1252 (disagreeing with trial court’s 
finding “that a subpoena or [F.S.] Chapter 942 witness extradition summons 
is a condition precedent (or, as the trial court phrased it, a ‘first threshold’) 
to consideration of whether the absence of an essential witness is due to 
‘unforeseeable and unavoidable’ factors constituting ‘exceptional 
circumstances’” under Fla.R.Crim.P. 3.191(f)). Other factors the court 
might consider include the foreseeability of the circumstances causing the 
nonappearance and whether the person is a key witness to a party’s case. 
Haynes. But see Barclay v. Rivero, 388 So.2d 321, 322 n.5 (Fla. 3d DCA 
1980) (failure of subpoenaed witness to appear did not warrant continuance 
of trial; “appellants at no time requested the court’s assistance to procure the 
attendance of [the] witness under subpoena”). 

A witness cannot be required to appear in response to a subpoena 
unless that witness has been paid the witness fee and mileage for one day. 
F.S. 92.151. Furthermore, the witness cannot be required to remain in 
attendance for more than the first day unless payment is made for the 
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witness fee and any mileage for additional days as each day of paid 
attendance passes. See id. Payment should be arranged before trial so that 
pay technicalities will not arise at trial. The court cannot discipline a witness 
for failure to appear if that witness has not been paid. See id. The attorney 
may, however, call a witness who is present in court without a tender of fees 
and mileage. Vilsack v. General Commercial Securities Corp., 106 Fla. 296, 
143 So. 250 (1932). 

Further compensation to a witness for trial testimony is prohibited. 
Specifically, Rule Reg. Fla. Bar 4-3.4 provides that: 

A lawyer must not: . . . (b) . . . offer an inducement to a 
witness, except a lawyer may pay a witness reasonable 
expenses incurred by the witness in attending or testifying 
at proceedings; a reasonable, noncontingent fee for 
professional services of an expert witness; and reasonable 
compensation to a witness for time spent preparing for, 
attending, or testifying at proceedings. 

See Trial Practices, Inc. v. Hahn Loesar & Parks, LLP for Antaramian, 228 
So.3d 1184 (Fla. 2d DCA 2017), review granted 2018 WL 2069376.  

II. DIRECT EXAMINATION OF WITNESSES 

A. Rules Of Direct Examination 

1. [§11.14] Form Of Question 

A party generally may not use leading questions on direct 
examination. F.S. 90.612(3). A leading question is one that suggests or 
points out the answer. Florida Motor Lines Corp. v. Barry, 158 Fla. 123, 27 
So.2d 753 (1946). Questions that call for a “yes” or “no” answer are not 
necessarily leading; they are leading only when the answer is suggested. See 
Happ v. State, 922 So.2d 182, 192 (Fla. 2006) (“This Court has long held 
that a question is not necessarily leading simply because it calls for a ‘yes’ 
or ‘no’ answer.”); Coogler v. Rhodes, 38 Fla. 240, 21 So. 109, 110–111 (Fla. 
1897) (“Among other definitions, a leading question has been defined as one 
which may be answered ‘Yes’ or ‘No.’ This, however, is not the most usual 
definition, or the one most exactly fixing the meaning of the term. The 
proper signification of the expression is a suggestive question, — one which 
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suggests or puts the desired answer into the mouth of the witness.”); Porter 
v. State, 386 So.2d 1209, 1211 (Fla. 3d DCA 1980) (“The abbreviated 
definition of a leading question as one which may be answered yes or no . . . 
is misleading. The real meaning of this definition is that a question which 
suggests only the answer yes is leading; a question which suggests only the 
answer no is leading; but a question which may be answered either yes or 
no, and suggests neither answer as the correct one, is not leading.”).  

Leading questions may be used on direct in certain circumstances. 
F.S. 90.612(3) provides that a party may use leading questions when 
“necessary to develop the witness’s testimony” or when calling “a hostile 
witness, an adverse party, or a witness identified with an adverse party.” 
This statute adopts Fed.R.Evid. 611(c). 

Courts have also allowed leading questions regarding preliminary 
matters when the witness is a child or is naïve or “ignorant,” as well as when 
the memory of the witness is exhausted. See Ellis v. State, 25 Fla. 702, 6 So. 
768, 770 (1889) (when witness was “between 12 and 13 years of age, and . . 
. very ignorant . . . the judge committed no error in permitting the [leading] 
questions propounded”); Begley v. State, 483 So.2d 70 (Fla. 4th DCA 1986) 
(no abuse of trial court’s discretion in allowing state on direct examination 
to ask leading questions of child witness). See also Rule 611; see generally 
Ehrhardt & Young, Using Leading Questions During Direct Examination, 
23 Fla.St.U.L.Rev. 401 (1995). 

2. [§11.15]  Refreshing Recollection Of Witness 

If a witness testifies to no present recollection of a fact, recollection 
may be “refreshed” by counsel. F.S. 90.613. A “writing or other item to 
refresh [a witness’s] memory” may be used. Id. A witness may be permitted 
to consult a writing to refresh memory, and a foundation need not be laid for 
the writing to be used to “revive present recollection.” Garrett v. Morris 
Kirschman & Co., 336 So.2d 566, 568 (Fla. 1976). 

A document used to refresh recollection need not be admissible. Id. 
If the witness’s memory is revived, the witness may testify to current 
recollection, but if memory is not refreshed, the witness may not testify 
from the document. K.E.A. v. State, 802 So.2d 410 (Fla. 3d DCA 2001); 
United States v. Meriwether, 486 F.2d 498 (5th Cir. 1973); but see Redfearn 
v. United States, 375 F.2d 767 (5th Cir. 1967) (“trial court did not err in 
permitting . . . testimony to be received in evidence even though on some 
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occasions [the witness] stated that without reference to the written statement 
he could not recall all of the events that had transpired”). The use of a 
writing or any other object to refresh recollection has a limitation: counsel 
may not provide a witness with a written statement specifically prepared for 
use in testifying, based “on the assumption that anything can be used to 
refresh recollection.” Thompson v. United States, 342 F.2d 137, 140 (5th 
Cir. 1965). 

To use a writing to refresh the recollection of a witness under F.S.
90.613, a court may require that the witness admit having received “the 
suggested information” and “indicate an inability to recall the fact or 
information at issue.” Claussen v. State, Dept. of Transportation, 750 So.2d 
79, 82 (Fla. 2d DCA 1999). The witness need not have written the 
document. Garrett; R. A. B. v. State, 399 So.2d 16 (Fla. 3d DCA 1981). 

If a witness uses a writing or other object to refresh recollection 
while testifying, opposing counsel has a right to see and inspect the writing 
or object and cross-examine the witness concerning it. F.S. 90.613; Pare v. 
State, 656 So.2d 602 (Fla. 1st DCA 1995). The courts have strictly adhered 
to the “while testifying” language of the statute, holding that notes used to 
refresh recollection other than during the time when the witness is actually 
being deposed or testifying may or may not be subject to disclosure, in the 
trial court’s discretion, unless otherwise privileged. Merlin v. Boca Raton 
Community Hospital, Inc., 479 So.2d 236 (Fla. 4th DCA 1985); Kimbrough 
v. State, 219 So.2d 122 (Fla. 1st DCA 1969). The adverse party is entitled to 
introduce the document or other object into evidence under F.S. 90.613, but 
the document or other object relied on to refresh recollection is “not 
admissible . . . for the purpose of bolstering the credibility of the 
recollection [it] spark[s]” although it may be admissible on independent 
grounds. Garrett, 336 So.2d at 569 n.5. 

Furthermore, F.S. 90.613 “does not contemplate that evidence 
which might otherwise be inadmissible will be paraded in front of the jury in 
the course of refreshing the witness’s memory. Rather, the witness should be 
shown the statement and asked if it refreshed the witness’s recollection.” 
Morton v. State, 689 So.2d 259, 264 n.5 (Fla. 1997), receded from on other 
grounds 753 So.2d 29; see Claussen. 

Recently, in J.G. v. State, 213 So.3d 936 (Fla. 4th DCA 2017), the 
court dealt with the use of an audio tape to refresh a witness’s recollection. 
The court, citing Hill v. State, 355 So.2d 116 (Fla. 4th DCA 1978), affirmed 
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the use of an audio tape to refresh a witness’s recollection, but noted that 
“such procedure should be utilized outside the presence of the jury.” Id. at 
937. However, “the presiding judge in a bench trial need not leave the 
bench,” because a “‘judge as finder of fact is presumed to have disregarded 
any inadmissible evidence or improper argument.’” Id., quoting Guzman v. 
State, 868 So.2d 498, 510–511 (Fla. 2003). 

3. [§11.16] Judicial Control Of Witness Examination 

F.S. 90.612(1) recognizes that the court has power to exercise 
reasonable control over the mode and order of the interrogation of witnesses 
and the presentation of evidence. Furthermore, F.S. 90.104(2) provides that 
in jury trials, the court must conduct the trial “to the maximum extent 
practicable, in such a manner as to prevent inadmissible evidence from 
being suggested to the jury by any means.” The “order of presentation of 
evidence and witnesses is largely a function of the trial court’s discretion,” 
Britton v. State, 414 So.2d 638, 639 (Fla. 5th DCA 1982); “the court should 
set the order of presentation at the pretrial conference,” TRAWICK’S 

FLORIDA PRACTICE AND PROCEDURE §22:9 (Thomson/West 2017). Actions 
of the trial court will generally be reversed only upon a showing of an abuse 
of discretion. See Britton; Harnum v. State, 384 So.2d 1320 (Fla. 2d DCA 
1980). Thus, the court may exercise its power to prevent the needless 
consumption of time and protect witnesses from harassment or undue 
embarrassment. 

The court must “take special care to protect a witness under age 14 
from questions that are in a form that cannot reasonably be understood by” 
the witness and “to restrict the unnecessary repetition of questions.” F.S.
90.612(3). To date, there do not appear to be any appellate cases construing 
this subsection. For further discussion, see EVIDENCE IN FLORIDA Chapter 5 
(Fla. Bar CLE 11th ed. 2018). 

Under F.S. 90.615, the trial court may both call witnesses and, 
“[w]hen required by the interests of justice,” interrogate witnesses. Such 
questioning may be deemed necessary by the court “to ascertain the 
truth . . . or to clarify an issue.” Poe v. State, 746 So.2d 1211, 1214 (Fla. 5th 
DCA 1999). “Error is committed only when it appears that the judge departs 
from neutrality or expresses bias or prejudice in his comments in the 
presence of the jury.” Watson v. State, 190 So.2d 161, 165 (Fla. 1966). See 
Verne v. Jones, 2017 WL 1190386, *8 (N.D. Fla. 2017) (“The questioning 
[under F.S. 90.615] must not cause prejudice, and the judge must not depart 
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from the strict neutrality required of his position.). Neutrality may be 
deemed impaired if the trial court “actively seeks out the presentation of 
additional evidence in a case,” J.F. v. State, 718 So.2d 251, 252 (Fla. 4th 
DCA 1998), or makes “any remark directly to, or within the hearing of the 
jury, which conveys any intimation as to what view the judge takes of the 
case, or as to what opinion the judge holds as to the weight, character or 
credibility of the testimony,” James v. State, 388 So.2d 35, 36 (Fla. 5th 
DCA 1980). For example, in Williams v. State, 160 So.3d 541, 544 (Fla. 4th 
DCA 2015), the state was facing an “evidentiary dilemma” with 
commingled containers of crack cocaine and its need to somehow separate 
the previously suppressed evidence (one container) from the admissible 
evidence (the other container). The trial court sought to prompt the state to 
move for reconsideration of the suppression order, and on appeal, a new trial 
was ordered. 

In 1999, the Florida Legislature enacted F.S. 40.50, which, “[i]n any 
civil action which the court determines is likely to exceed 5 days,” requires 
courts to “instruct that the jurors may take notes regarding the evidence and 
keep the notes to refresh their memories and to use during recesses and 
deliberations” and to “permit jurors to submit to the court written questions 
directed to witnesses or to the court.” F.S. 40.50(2)–(3). Notes of jurors may 
be used during deliberation and, once a verdict is reached, are to be 
“collected by the bailiff or clerk who shall promptly destroy them.” F.S.
40.50(2). Opportunities to object to juror questions must be provided to 
counsel outside the presence of the jury. F.S. 40.50(3). F.S. 40.50(4) sets 
forth the procedures for directing juror questions to the witnesses. 

4. [§11.17] Offer Of Proof 

If the trial court excludes evidence, the party offering the evidence 
should make “the substance of the evidence . . . known to the court by offer 
of proof” to preserve the issue for appellate review or enable the court to 
make a ruling on evidence under F.S. 90.104(1), unless “the substance of the 
evidence . . . was apparent from the context within which the questions were 
asked.” F.S. 90.104(1)(b). The procedure for making the offer of proof in 
both a jury trial and a nonjury proceeding is set forth in Fla.R.Civ.P.
1.450(a). “[A] sufficient offer of proof of the excluded testimony is all that 
is required.” Taylor v. State, Dept. of Transportation, 701 So.2d 610, 612 
(Fla. 2d DCA 1997). 

The importance of a party’s making an offer of proof of the 
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excluded evidence is due to the long-standing rule in Florida requiring the 
proffer of the proposed testimony to enable “the appellate court to determine 
whether the trial court’s ruling was erroneous and if erroneous what effect 
the error may have had on the result.” Finney v. State, 660 So.2d 674, 684 
(Fla. 1995). 

Florida appellate courts have applied this rule and found no trial 
court or agency error based on the exclusion of evidence without an offer of 
proof for many types of evidence, including the following: 

 Testimony elicited by co-defendants. Jackson v. State, 2018 WL 
3654911 (Fla. 4th DCA 2018). 

 Defense counsel’s questioning of officer regarding the 
comparison of the petitioner’s fingerprints with the fingerprint 
lifted from a pill bottle. Lige v. Florida Dept. of Corrections, 
2015 WL 7820668 (N.D. Fla. 2015). 

 Deposition testimony. Holmes v. Redland Construction Co., 557 
So.2d 911 (Fla. 3d DCA 1990). 

 Opinion testimony of expert witness. Latshaw v. Davis, 696 
So.2d 447 (Fla. 4th DCA 1997). But see Seeba v. Bowden, 86 
So.2d 432 (Fla. 1956); Wright v. Schulte, 441 So.2d 660 (Fla. 
2d DCA 1983) (proffer unnecessary when trial court determines 
expert witness is incompetent to testify). 

 Testimony of a witness who was not listed in the pretrial 
catalogue, Simpson v. K-Mart Corp., 537 So.2d 677 (Fla. 3d 
DCA 1989), or who was otherwise barred from testifying, 
Sullivan v. Sullivan, 736 So.2d 103 (Fla. 4th DCA 1999). 

 Opinion testimony of an expert outside the limitations imposed 
by the trial court. Holman by & through Holman v. 
Goldschmidt, 550 So.2d 499 (Fla. 1st DCA 1989), quashed on 
other grounds 571 So.2d 422. 

 Authoritative text not allowed to be used in cross-examining 
expert witness. Fravel v. Haughey, 727 So.2d 1033 (Fla. 5th 
DCA 1999). 
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 Hearsay out-of-court statements. Fernandez v. State, 555 So.2d 
437 (Fla. 3d DCA 1990). 

 Cross-examination testimony of a witness. Finney; see also 
Valente v. State, 705 So.2d 656 (Fla. 5th DCA 1998). 

 Events and conversations relating to the voluntariness of a 
confession. Moser v. State, 763 So.2d 1165 (Fla. 4th DCA 
2000). 

Moreover, failure to re-offer during trial evidence rejected by the 
court before trial began will not preserve the issue for appeal if the evidence 
later becomes relevant. To timely introduce the evidence means that the 
evidence “was offered at a time during the trial when the facts before the 
judge compelled its admission.” Persaud v. State, 755 So.2d 150, 154 (Fla. 
4th DCA 2000). 

Florida appellate courts, however, have created certain exceptions to 
the requirement of an offer of proof for preserving the issue for appeal. For 
example, a proffer of excluded evidence has been found unnecessary when 
the substance of the excluded testimony is sufficiently clear from the context 
in which it was offered based on the questions asked and the argument made 
to the court. Pacifico v. State, 642 So.2d 1178 (Fla. 1st DCA 1994). But see 
Berry v. State, Dept. of Environmental Regulation, 530 So.2d 1019 (Fla. 4th 
DCA 1988) (attorney’s brief description of expert’s testimony was 
insufficient proffer). 

Courts have further found that proffers of excluded evidence are 
unnecessary if (1) an offer would be useless; (2) the trial court rejects the 
evidence as a class; (3) the court indicates the proffer would be unavailing; 
or (4) the court refuses to allow the proffer. See, e.g., G.A. v. State, 549 
So.2d 1203 (Fla. 3d DCA 1989); Reaves v. State, 531 So.2d 401 (Fla. 5th 
DCA 1988). 

To ensure the preservation of issues for appeal, attorneys should 
attempt an offer of proof if the trial court has excluded evidence. 

5. [§11.18] Objecting To Admissibility Of Evidence 

When there are questions about the admissibility of evidence being 
offered, an objection or motion to strike must be asserted timely. In National 
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Car Rental System, Inc. v. Holland, 269 So.2d 407 (Fla. 4th DCA 1972), on 
cross-examination by the defendant’s counsel, a plaintiff’s witness made an 
inappropriate statement. The defendant, however, made no motion to strike. 
On redirect examination of the witness, when the plaintiff’s counsel 
requested a clarification and explanation of the statement, the defendant’s 
lawyer then asserted an objection to the comment. The appellate court held 
that this objection came too late, and it was within the trial court’s discretion 
whether to permit the redirect question seeking clarification. Objections not 
made at the trial level cannot be raised on appeal. Perez v. Winn-Dixie, 639 
So.2d 109 (Fla. 1st DCA 1994). 

Moreover, if a party objects to a question asked of a witness, “the 
ground of the objection should be stated with specificity, unless the ground 
for the objection is clearly apparent.” Nat Harrison Associates, Inc. v. Byrd, 
256 So.2d 50, 53 (Fla. 4th DCA 1971). This rule aids in “the development 
of the truth” at a trial and “provides the trial judge with a clear-cut issue 
upon which to rule and the adverse party with an opportunity to meet the 
objection by restating his question or by any other appropriate method.” Id. 

Appellate courts “will consider the grounds or objections to the 
admissibility of evidence as were specifically made in the trial court and 
cannot consider those objections to admissibility of evidence which are 
raised for the first time on appeal” in the absence of fundamental error. 
Tabasky v. Dreyfuss, 350 So.2d 520, 521 (Fla. 3d DCA 1977). Furthermore, 
as recognized in Jackson v. State, 738 So.2d 382 (Fla. 4th DCA 1999), 
Florida’s Evidence Code (F.S. 90.104(1)(a)) requires specificity in 
objections and an objection merely for “lack of foundation” is insufficient to 
preserve the objection for appellate review. See also Filan v. State, 768 
So.2d 1100 (Fla. 4th DCA 2000). 

Under Fla.R.Civ.P. 1.330(b), failure to object to questions and 
answers during a deposition does not amount to a waiver of the right to 
assert objections at trial, except for the limited circumstances set forth in 
Rule 1.330(d)(3). David v. City of Jacksonville, 534 So.2d 784 (Fla. 1st 
DCA 1988). Failure to assert an objection to an exhibit and to a request for 
its admission into evidence waives any objection to hearsay testimony by 
the opposing party about the dollar estimates contained in that document. 
Gary Massey Chevrolet, Inc. v. Ritch, 507 So.2d 713 (Fla. 1st DCA 1987). 

Litigators should recall these professionalism standards when 
voicing objections at trial: 
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F. DEPOSITIONS . . .  

7. Counsel . . . should limit objections to those that are 
well founded and permitted by the Florida or Federal Rules 
of Civil Procedure or applicable case law. . . . 

8. While a question is pending, counsel should not coach 
the [witness] nor suggest answers, through objections or 
otherwise. 

* * * 

L. TRIAL CONDUCT AND COURTROOM DECORUM 

1. A lawyer always should interact with parties, counsel, 
witnesses, jurors or prospective jurors, court personnel, and 
judges with courtesy and civility, and should avoid 
undignified or discourteous conduct that is degrading to the 
court or the proceedings. 

* * * 

4. A lawyer should abstain from conduct calculated to 
detract or divert the fact finder’s attention from the relevant 
facts or otherwise cause the fact finder to reach a decision 
on an impermissible basis. 

* * * 

7. A question should not be interrupted by an objection 
unless the question is patently objectionable or there is a 
reasonable ground to believe that information is being 
included that should not be disclosed to the jury. 

8. When a judge already has made a ruling about the 
inadmissibility of certain evidence, a lawyer should not seek 
to circumvent the effect of that ruling and get the evidence 
before the jury by repeated questions relating to the 
evidence in question, although the lawyer may make a 
record for later proceedings of the ground for urging the 
admissibility of the evidence in question. This does not 
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preclude efforts by the lawyer to have the evidence admitted 
through other, proper means. 

Fla. Bar Trial Lawyers Section, Guidelines for Professional Conduct F7–F8, 
L1, L4, L7–L8. 

6. [§11.19] Use Of Interpreters 

Under F.S. 90.606, a court may appoint an interpreter for anyone 
whose testimony will not reasonably be understood by the trier of fact or 
who cannot reasonably understand the questions of counsel or the court 
while testifying. See also Fla.R.Jud.Admin. 2.560(b). It is largely within the 
discretion of the trial court to decide whether to appoint an interpreter. See 
Bolender v. State, 422 So.2d 833 (Fla. 1982), superseded on other grounds
763 So.2d 295. The trial judge has discretion to determine the qualifications 
of an interpreter, and the decision will not be reversed absent an abuse of 
discretion. See Kaelin v. State, 410 So.2d 1355 (Fla. 4th DCA 1982); Gil v. 
State, 266 So.2d 43 (Fla. 3d DCA 1972). Thus, a trial court’s refusal of a 
request for an interpreter when the “witnesses . . . testified satisfactorily in 
English [and] there [was] no indication . . . that their testimony was in any 
way garbled or incomplete” was found to be within the discretion of the 
court in Rivas v. Nationwide Personal Security Corp., 559 So.2d 668, 669 
(Fla. 3d DCA 1990). 

Interpreters must take an oath that they will make an accurate 
interpretation of the questions asked and the answers given. Failure to 
qualify and swear an interpreter makes the testimony incompetent. R & D 
Sod Farms, Inc. v. Vestal, 432 So.2d 622 (Fla. 1st DCA 1983). 

To preserve appealable issues regarding translations, a party must 
timely object to the use of an interpreter or the lack of an oath. Obando v. 
State, 988 So.2d 87 (Fla. 4th DCA 2008). If alleging inaccurate translations, 
the party should establish in the record before the trial court, through 
witnesses or affidavits, the substantive allegations of the inaccurate 
translation. See Rodriguez v. State, 664 So.2d 1077 (Fla. 3d DCA 1996). 
Depending on the circumstances, if a translation by the interpreter is “not ‘a 
true interpretation of the . . . answers given,’” a new trial may be warranted. 
Echemendia v. State, 735 So.2d 555, 556 (Fla. 3d DCA 1999), quoting F.S.
90.606(3). 
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B. Calling Adverse Party Or Hostile Witness 

1. [§11.20] In General 

“When a party calls a hostile witness, an adverse party, or a witness 
identified with an adverse party, interrogation may be by leading questions.” 
F.S. 90.612(3). 

The ability to impeach a witness, even by the party calling the 
witness to the stand, is recognized in F.S. 90.608. That statute provides that:  

Any party, including the party calling the witness, may 
attack the credibility of a witness by: 

(1) Introducing statements of the witness which are 
inconsistent with the witness’s present testimony. 

(2) Showing that the witness is biased. 
(3) Attacking the character of the witness in 

accordance with the provisions of [F.S.] 90.609 [character 
of witness as impeachment] or [F.S.] 90.610 [conviction of 
certain crimes as impeachment]. 

(4) Showing a defect of capacity, ability, or 
opportunity in the witness to observe, remember, or recount 
the matters about which the witness testified. 

(5) Proof by other witnesses that material facts are not 
as testified to by the witness being impeached. 

In Morton v. State, 689 So.2d 259 (Fla. 1997), receded from on 
other grounds 753 So.2d 29, the Florida Supreme Court outlined the history 
of F.S. 90.608, which now allows a party to impeach its own witness by 
introducing prior inconsistent statements. After an in-depth discussion, the 
court summed up its holding: 

Obviously, no single rule can be delineated to cover all of 
the circumstances under which parties will seek to impeach 
their own witnesses. Generally, however, if a party 
knowingly calls a witness for the primary purpose of 
introducing a prior statement which otherwise would be 
inadmissible, impeachment should ordinarily be excluded. 
On the other hand, a party may always impeach its witness 
if the witness gives affirmatively harmful testimony. In a 
case where a witness gives both favorable and unfavorable 
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testimony, the party calling the witness should usually be 
permitted to impeach the witness with a prior inconsistent 
statement. Of course, the statement should be truly 
inconsistent, and caution should be exercised in permitting 
impeachment of a witness who has given favorable 
testimony but simply fails to recall every detail unless the 
witness appears to be fabricating. In addressing these issues, 
trial judges must have broad discretion in determining 
whether the probative value of the evidence is substantially 
outweighed by the danger of unfair prejudice or confusion. 

Id. at 264. The court elaborated on the circumstances under which prior 
inconsistent statements may be used in Pearce v. State, 880 So.2d 561 (Fla. 
2004); see also, e.g., Ocasio v. State, 994 So.2d 1258 (Fla. 4th DCA 2008). 

2. [§11.21]  Adverse Parties 

An “adverse party” is “[a] party whose interests in a transaction, 
dispute, or lawsuit are opposed to another party’s interests.” BLACK’S LAW 

DICTIONARY (10th ed. 2014). Florida courts have defined an adverse party 
witness as one who “‘occupied an adverse position toward’ the party 
seeking to call him . . . and could have been named as a party.” Smith v. 
Fortune Insurance Co., 404 So.2d 821, 823 (Fla. 1st DCA 1981), quoting 
Degelos v. Fidelity & Casualty Company of New York, 313 F.2d 809, 815 
(5th Cir. 1963). See Street v. State, 636 So.2d 1297 (Fla. 1994), modified
770 So.2d 1174. Thus, under Florida law, a party need not be named in the 
pleadings to be called as an adverse party so long as the party occupies 
an adverse position at trial to the calling party and could have been named 
as a party. Botte v. Pomeroy, 497 So.2d 1275 (Fla. 4th DCA 1986), citing 
Smith. 

Some Florida courts have adopted the view that an employee or 
agent of a party may be called as an adverse witness by the opposing party 
and interrogated by leading questions. Rotte v. City of Jacksonville, 543 
So.2d 842 (Fla. 1st DCA 1989); Botte; Medina v. Variety Children’s 
Hospital, 438 So.2d 138 (Fla. 3d DCA 1983) (physician/agent). See also 
Fed.R.Evid. 611(c). However, other Florida courts have held that former 
employees are not adverse party witnesses by virtue of their former 
employment. The determination of whether a witness is adverse is based on 
the witness’s affiliation with the adverse party on the day of the trial. 
Thundereal Corp. v. Sterling, 368 So.2d 923 (Fla. 1st DCA 1979); Pitz v. 
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Tempco Air-Conditioning, Inc., 268 So.2d 556 (Fla. 3d DCA 1972). 

Florida courts have also held that managing agents of a party in 
connection with the particular matter under consideration are adverse 
parties. Tucker Bros., Inc. v. Menard, 90 So.2d 908 (Fla. 1956). See also 
Gross Builders, Inc. v. Powell, 441 So.2d 1142 (Fla. 2d DCA 1983). But see 
Seaboard Air Line Railroad Co. v. Ford, 92 So.2d 160, 168 (Fla. 1957), 
receded from on other grounds 767 So.2d 1179, quoting Federal Betterment 
Co. v. Reeves, 84 P.560, 562 (Kan. 1906) (shop foreman and claims 
managers are not managing agents; they are not persons in “‘exclusive and 
immediate control and management of that department or of the entire 
works conducted at the place where [they are] in charge’”); Parker v. 
Miracle Strip Boat & Motors Headquarters, Inc., 341 So.2d 197 (Fla. 1st 
DCA 1977) (mechanic not managing agent). In Darley v. Marquee 
Enterprises, Inc., 565 So.2d 715 (Fla. 4th DCA 1990), however, no abuse of 
discretion was found in the trial court’s failure to declare a witness adverse 
under former Fla.R.Civ.P. 1.450 merely because he was employed by one of 
the defendants. 

The court may declare a witness as adverse during direct 
examination. Major v. State, 558 So.2d 185 (Fla. 4th DCA 1990). 

Practitioners should note that in a federal court proceeding, if an 
adverse party is called in the case-in-chief, the opposing party may be able 
to lead the witness in that party’s “cross-examination.” See Morvant v. 
Construction Aggregates Corp., 570 F.2d 626, 635 n.12 (6th Cir. 1978), 
quoting Advisory Committee Notes to Rule 611(c) (“[i]t was not error for 
the trial court to permit the defense to use leading questions when cross-
examining its own employees, who had been called by plaintiff on direct 
examination as part of her case-in-chief,” but Rule 611(c) provides “a basis 
for denying the use of leading questions when the cross-examination is 
cross-examination in form only and not in fact, as for example the ‘cross-
examination’ of a party by his own counsel after being called by the 
opponent (savoring more of re-direct)”). The party’s own counsel is not 
entitled as a matter of right to use leading questions for cross-examination. 
See generally Shultz v. Rice, 809 F.2d 643 (10th Cir. 1986) (interpreting 
Rule 611(c)). Rather, the decision is within the trial court’s discretion. 
Ardoin v. J. Ray McDermott & Co., 684 F.2d 335 (5th Cir. 1982); Morvant. 
See generally Ehrhardt & Young, Using Leading Questions During Direct 
Examination, 23 Fla.St.U.L.Rev. 401 (1995). 
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3. [§11.22]  Hostile Or Unwilling Witnesses 

Under F.S. 90.612(3), when a party calls a “hostile” witness, 
interrogation may be by leading questions. A “hostile witness” is defined as 
“[a] witness who is biased against the examining party, is unwilling to 
testify, or is identified with an adverse party.” BLACK’S LAW DICTIONARY

(10th ed. 2014). In Pulcini v. State, 41 So.3d 338 (Fla. 4th DCA 2010), the 
court held that a witness’s stated reluctance to testify against the defendant 
and apparent fabrication of testimony rendered him eligible to be treated as 
a hostile witness. 

Case law decided before the 1995 Amendment of F.S. 90.612(3), 
regarding the determination of whether a witness is hostile, is instructive for 
interpreting the present version of the statute. In Erp v. Carroll, 438 So.2d 
31, 37 (Fla. 5th DCA 1983), the court noted that a “knowledgeable but 
unwilling, reluctant or recalcitrant witness should always be subject to 
interrogation by leading questions without regard to who called the witness 
or as to the witness’ status as a party or identity with an adverse party.” See 
also Freeman v. State, 547 So.2d 125 (Fla. 1989), abrogated on other 
grounds 594 So.2d 292. 

III. CROSS-EXAMINATION 

A. [§11.23] Scope Of Cross-Examination 

Generally, “the purpose of cross-examination is to elicit testimony 
favorable to the cross-examining party, to challenge evidence adduced from 
the witness by other parties, and to challenge the witness’s credibility when 
appropriate.” Shere v. State, 579 So.2d 86, 90 (Fla. 1991). In this regard, 
cross-examination of a witness “must either relate to credibility [of the 
witness] or be germane to the matters brought out on direct examination.” 
Steinhorst v. State, 412 So.2d 332, 337 (Fla. 1982); F.S. 90.612(2). See, e.g., 
Farrell v. State, 186 So.3d 1046 (Fla. 4th DCA 2015), quoting Steinhorst, 
412 So.2d at 337 (trial court did not abuse its discretion in allowing state’s 
questioning during cross examination of doctor about prior versions of his 
C.V. listing job titles he never officially held; such questioning 
was “‘germane to the matters brought out on direct examination,’” because 
appellant’s counsel asked doctor about his professional experience and 
credentials for testifying as expert). The trial court may restrict cross-
examination if the inquiry is only marginally relevant under F.S. 90.401, or 
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if the probative value is outweighed by the danger of confusion of issues or 
misleading the jury under F.S. 90.403. Slocum v. State, 757 So.2d 1246 (Fla. 
4th DCA 2000), citing Moore v. State, 701 So.2d 545 (Fla.1997). See 
Rowley v. State, 939 So.2d 298 (Fla. 4th DCA 2006). 

Thus, although inquiry into additional matters may be permitted at 
the discretion of the court, F.S. 90.612(2), questions on cross-examination 
generally “must be no more broad in scope than those on direct.” Green v. 
State, 688 So.2d 301, 305 (Fla. 1997). This does not, however, mean that 
cross-examination is limited to the “‘identical details’” related during the 
direct examination of the witness, but rather that cross-examination 
“‘extends to [the] entire subject matter [of direct examination], and to all 
matters that may modify, supplement, contradict, rebut, or make clearer the 
facts testified to in chief.” Chandler v. State, 702 So.2d 186, 196 (Fla. 
1997), quoting Geralds v. State, 674 So.2d 96, 99 (Fla. 1996). This includes 
the “‘animus, interest, or motives of a witness in reference to the parties 
litigant or the subject-matter of the suit.’” Steinhorst, 412 So.2d at 337, 
quoting Tischler v. Apple, 30 Fla. 132, 11 So. 273, 275 (1892). 

F.S. 90.108, the “rule of completeness,” provides the basis for the 
trial court, in the interest of fairness, to exercise its discretion in allowing 
cross-examination of a witness concerning the relevant balance of a 
conversation when the witness on direct examination testified to only 
portions. See Vazquez v. State, 700 So.2d 5 (Fla. 4th DCA 1997); Eberhardt 
v. State, 550 So.2d 102 (Fla. 1st DCA 1989). The purpose of the statute 
codifying the rule of completeness, under which the introduction of all or 
part of a statement entitles an adverse party to introduce any other part or 
other statement “that in fairness ought to be considered 
contemporaneously,” F.S. 90.108(1), is to “avoid the potential for creating 
misleading impressions by taking statements out of context,” Larzelere v. 
State, 676 So.2d 394, 401 (Fla. 1996). “Fairness is clearly the focus” of the 
rule of completeness; thus, when a party introduces part of a statement, 
confession, or admission, the opposing party is ordinarily entitled to bring 
out the remainder of the statement. Ramirez v. State, 739 So.2d 568, 580 
(Fla. 1999). This rule is not, however, an absolute right, but rather a matter 
of fairness that falls within the discretion of the trial court, see id., and the 
trial court’s ruling may be reversed if cross-examination is denied 
concerning the remainder of a statement, particularly one that is relevant and 
brief. See Shannon v. State, 753 So.2d 148 (Fla. 3d DCA 2000). As recently 
explained by the Florida Supreme Court in Calloway v. State, 210 So.3d 
1160 (Fla. 2017), if a partial statement, writing, or recording is admitted, the 
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rule of completeness permits the opposing party to introduce other portions 
of that same statement, writing, or recording in the interest of fairness. See 
Reese v. State, 694 So.2d 678 (Fla. 1997) (explaining that statutory rule of 
completeness, which only governs writings or recordings, has been applied 
to testimony). “The trial court should consider the relative reliability of the 
complete statement in its ruling on the admissibility of the full statement.”
Calloway, 210 So.3d at 1184. See Carter v. State, 226 So.3d 268 (Fla. 4th 
DCA 2017) (state’s use of portions of defendant’s post-arrest statement to 
police detective to impeach defendant on cross-examination did not entitle 
defendant to introduce, pursuant to rule of completeness, exculpatory 
portions of post-arrest statement, when portions of statement that defendant 
sought to introduce were not related to portions used for impeachment).  

Similarly, “opening the door” — an evidentiary principle that 
allows admitting “otherwise inadmissible testimony” on cross-examination 
to “qualify, explain, or limit” testimony from direct examination — also 
expands the normal scope of cross-examination. Rodriguez v. State, 753 
So.2d 29, 42 (Fla. 2000). This can potentially, however, be a trap for the 
unwary. The attorney’s direct examination may “open the door” for the 
admission during cross-examination of potentially harmful hearsay 
evidence. For example, in Kelly v. State Farm Mutual Insurance Co., 720 
So.2d 1145, 1147 (Fla. 5th DCA 1998), the appellate court held that direct 
examination, during which the defendant questioned an expert physician 
who stated that his opinion was partially based on records compiled by other 
physicians, had “opened the door” for cross-examination by the plaintiff to 
make “full inquiry” of the expert into the records on which he relied. 

F.S. 90.608, as quoted at §11.20, provides the “complete list of the 
proper ways to attack a witness’ credibility.” Pantoja v. State, 990 So.2d 
626, 629 (Fla. 1st DCA 2008), aff’d 59 So.3d 1092.  

The Florida Supreme Court has recognized that “‘[a]ll witnesses 
who testify during a trial place their credibility in issue [and] the credibility 
of the witness is always a proper subject of cross-examination.’” Chandler, 
702 So.2d at 195, quoting Ehrhardt, FLORIDA EVIDENCE §608.1 at 385. 
Furthermore, “limiting cross-examination in a manner that precludes 
relevant and important facts bearing on the trustworthiness of testimony 
constitutes error.” Sanders v. State, 707 So.2d 664, 667 (Fla. 1998). 

However, trial courts do exercise a great deal of discretion in matters 
such as the “‘appropriate subjects of inquiry and the extent of cross-
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examination.’” Monlyn v. State, 705 So.2d 1, 4 (Fla. 1998), quoting Cruse v. 
State, 588 So.2d 983, 988 (Fla. 1991). Trial courts may, in their discretion, 
“‘impose reasonable limits on . . . cross-examination based on concerns about, 
among other things, harassment, prejudice, confusion of the issues, the 
witness’ safety, or interrogation that is repetitive or only marginally 
relevant.’” Moore v. State, 701 So.2d 545, 549 (Fla. 1997), quoting Delaware 
v. Van Arsdall, 475 U.S. 673, 679, 106 S.Ct. 1431, 89 L.Ed.2d 674 (1986). 
For example, during cross-examination of an expert witness, the court may 
restrict inquiries concerning disciplinary actions against the expert. King v. 
Byrd, 716 So.2d 831 (Fla. 4th DCA 1998). Questions regarding particular acts 
and incidents of misconduct by a witness are improper impeachment of the 
witness’s credibility. Tucker v. Allstate Insurance Co., 842 So.2d 1029 (Fla. 
2d DCA 2003); Markowski v. Attel Bank International, Ltd., 758 So.2d 1283 
(Fla. 3d DCA 2000). The proper inquiry concerning a witness’s character 
would relate to the person’s “reputation for truth and veracity,” Farinas v. 
State, 569 So.2d 425, 429 (Fla. 1990), or convictions for felonies or for 
misdemeanors involving dishonesty or false statements, King; Bobb v. State, 
647 So.2d 881 (Fla. 4th DCA 1995); Cummings v. State, 412 So.2d 436 (Fla. 
4th DCA 1982). See F.S. 90.404(1)(c), (2), 90.405, 90.609–90.610. 

B. Exceeding Scope Of Direct  
Examination Testimony 

1. [§11.24] In General 

Beyond the concepts noted above for expanding the scope of cross-
examination and matters that go to the credibility of the witness, if counsel 
wants to elicit testimony on cross-examination that goes beyond the scope of 
direct examination, counsel “must make the witness his own. Stated more 
succinctly, this rule posits that the defendant may not use cross-examination 
as a vehicle for presenting defensive evidence.” Steinhorst v. State, 412 
So.2d 332, 337 (Fla. 1982). Thus, it is error for the trial court to allow the 
elicitation of testimony on cross-examination for the purpose of discrediting 
witnesses not yet called by the opposing party. Music v. Hebb, 744 So.2d 
1169 (Fla. 2d DCA 1999). An attorney wishing to elicit such testimony must 
call the witness in the lawyer’s own case. Id. 

Likewise, it may constitute error for the trial court to permit cross-
examination of a witness on matters that are “collateral and immaterial to 
the issues presented” in the case. Dempsey v. Shell Oil Co., 589 So.2d 373, 
377 (Fla. 4th DCA 1991). This error may be compounded when (1) 



11-44 

credibility of different versions of the event are at issue; or (2) the improper 
impeachment seeks to undermine the credibility of the main witness on 
legally irrelevant and immaterial matters that denigrate the witness with the 
intent to inflame the jury. See Reeves v. State, 711 So.2d 561 (Fla. 2d DCA 
1997); Little Bridge Marina, Inc. v. Jones Boat Yard, Inc., 673 So.2d 77 
(Fla. 3d DCA 1996). 

Although the extent to which cross-examination on collateral or 
marginally relevant matters may occur is within the discretion of the trial 
court, Moore v. State, 701 So.2d 545 (Fla. 1997), inquiry into collateral 
matters should be allowed only when they affect the credibility of the 
witness, McClain v. State, 395 So.2d 1164 (Fla. 2d DCA 1981). Further-
more, strategically, cross-examining a witness on collateral matters may be 
perilous. The examiner is bound by the witness’s answer and may not seek 
to subsequently impeach the witness by introducing independent contrary 
proof. See Dempsey. 

2. [§11.25]  Prior Inconsistent Statements 

“It is well settled that a witness may be impeached by a prior 
inconsistent statement . . . if it is material.” McBean v. State, 688 So.2d 383, 
384 (Fla. 4th DCA 1997), citing F.S. 90.608(1). For example, in Derrick v. 
State, 581 So.2d 31 (Fla. 1991), the Florida Supreme Court held that it was 
error for the trial court to preclude cross-examination of a witness through 
use of a prior inconsistent statement in his deposition about the number of 
his prior convictions. Similarly, in Sanjurjo v. State, 736 So.2d 1263 (Fla. 
4th DCA 1999), the District Court of Appeal, Fourth District, held that 
cross-examination regarding facts stated in a prior statement by the witness 
but omitted during direct examination at trial was proper under F.S.
90.608(1) as impeachment by a prior inconsistent statement if the omission 
was material and would naturally have been mentioned in the prior 
statement. See also Davis v. State, 756 So.2d 205 (Fla. 4th DCA 2000) 
(defendant was entitled to impeach victim with her prior, material omissions 
from her statement to police, and refusal to permit impeachment of victim 
with such omissions was reversible error). 

If the prior inconsistent statements were not materially inconsistent 
with the trial testimony, or the impeachment testimony is not critical and 
negative, the prior statements are properly excluded. State v. Smith, 573 
So.2d 306 (Fla. 1991). Moreover, it may constitute error for a trial court to 
allow impeachment by a prior statement if at trial the witness testifies to 
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having no recollection of the matter. See James v. State, 765 So.2d 763 (Fla. 
1st DCA 2000) (state should not have been allowed to impeach its witness’s 
testimony that he did not recall shooting with prior statement that he saw 
defendant shoot victim). 

“Under Florida law, the prior statements offered as impeachment are 
admissible ‘only for that purpose unless it is independently admissible on 
other grounds.’” Burns v. Jones, 2017 WL 2296904, *8 (N.D. Fla. 2017), 
quoting Smith, 573 So.2d at 313. “Statements offered for impeachment may 
not be used as substantive evidence.” Id.

When attempting to impeach a witness about a prior inconsistent 
statement, counsel should not propound questions about an inconsistent 
statement if no prior statement exists or if the attorney does not intend to 
introduce the statement in evidence should the witness fail to acknowledge 
the statement. Otherwise, the attempted impeachment may be unfairly 
prejudicial or be considered misleading to the jury, and the trial court may 
be warranted in exclusion of the evidence under F.S. 90.403. See Lambrix v. 
State, 494 So.2d 1143 (Fla. 1986). See generally Rule Reg. Fla. Bar 4-
3.4(e); Fla. Bar Professionalism Expectations, §§3–5; Fla. Bar Trial 
Lawyers Section, Guidelines for Professional Conduct L1, L4–L6(b), L10. 

Furthermore, counsel should not abuse F.S. 90.608(1) by 
“knowingly [calling] a witness for the primary purpose of introducing a 
prior statement which otherwise would be inadmissible.” Morton v. State, 
689 So.2d 259, 264 (Fla. 1997), receded from on other grounds 753 So.2d 
29. As recently explained by the Florida Supreme Court in Bradley v. State, 
214 So.3d 648, 655–656 (Fla. 2017), “[t]o determine whether a party has 
called a witness for the primary purpose of introducing impeachment, 
Florida courts consider the following: (1) whether the witness’s testimony 
affirmatively harmed the calling party, and (2) whether the impeachment of 
the witness was of de minimis substantive value.” Compare Hernandez v. 
State, 31 So.3d 873 (Fla. 4th DCA 2010) (state called witness for primary 
purpose of impeaching her with her taped conversation), with Bateson v. 
State, 761 So.2d 1165 (Fla. 4th DCA 2000) (defendant’s former girlfriend 
was not called for primary purpose of impeaching her). 

In an attempt to impeach, counsel should never state facts outside 
the record while asking questions during cross-examination. To do so would 
be to give unsworn testimony, and it is error for the trial court, over 
objection, to allow counsel to do so. Arroyo-Munoz v. State, 744 So.2d 536 
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(Fla. 2d DCA 1999). 

Finally, if a witness does not testify in person at a trial but the 
witness’s discovery deposition is admitted during trial, a prior inconsistent 
statement of the witness may be introduced at trial under F.S. 90.614 when 
the witness was questioned at deposition about the failure to recall the 
statement and the interests of justice require admitting the statement. MBL 
Life Assurance Corp. v. Suarez, 768 So.2d 1129 (Fla. 3d DCA 2000). 

3. [§11.26]  Prior Convictions 

One method of attacking a witness’s credibility is through evidence 
of prior felony convictions. F.S. 90.610(1) allows impeachment of a witness 
by felony convictions and by misdemeanor convictions involving dishonesty 
or false statements unless they are too remote in time or the “conviction” is 
a juvenile adjudication. The Florida Supreme Court has ruled that 

for purposes of impeachment under section 90.610(1), we 
adopt a definition of “conviction” that requires an 
adjudication of guilt or judgment of conviction by the trial 
court. This definition also provides a uniform and consistent 
meaning to the term within the same section of the Florida 
Evidence Code. Unless there is a final judgment of 
conviction or an adjudication of guilt, the defendant or 
witness may not be impeached with evidence of a guilty 
plea or jury verdict pursuant to section 90.610(1). 

State v. McFadden, 772 So.2d 1209, 1216 (Fla. 2000).  

“When there has been a prior conviction, only the fact of conviction 
can be brought out, unless the witness denies the conviction. If the witness 
denies ever having been convicted, or misstates the number of previous 
convictions, counsel may impeach the witness by producing a record of past 
convictions.” Fulton v. State, 335 So.2d 280, 284 (Fla. 1976). Consequently, 
an appropriate question to the witness, if counsel is aware of convictions 
(and counsel should know), is whether the witness was ever convicted of a 
felony and the number of felony convictions. The inquiry ceases if the 
witness answers truthfully. Howard v. Risch, 959 So.2d 308 (Fla. 2d DCA 
2007); Ray v. State, 933 So.2d 716 (Fla. 4th DCA 2006). If the witness 
denies the conviction(s), the witness may be impeached by introducing 
certified copies of the conviction record. The second appropriate inquiry is 
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whether the witness was ever convicted for a misdemeanor involving 
dishonesty or a false statement. See Bobb v. State, 647 So.2d 881 (Fla. 4th 
DCA 1995). A conviction for petit theft is “one of the few misdemeanors 
that can be used to impeach a witness under section 90.610, Florida 
Statutes.” Holmes v. State, 757 So.2d 620, 621 (Fla. 3d DCA 2000). See 
State v. Page, 449 So.2d 813, 815 (Fla. 1984) (“It is our view that the 
commission of petit theft, or any other offense falling within the scope of 
chapter 812, Florida Statutes (1981), necessarily involves ‘dishonesty’ so as 
to bring any conviction for such a crime within the scope of subsection 
90.610(1).”). For a recent example of a permissible line of inquiry of a 
witness when impeaching said witness, see Spradling v. State, 211 So.3d 
1144 (Fla. 1st DCA 2017). 

In Mosley v. State, 739 So.2d 672, 676 (Fla. 4th DCA 1999), 
however, the court recognized that, if the witness attempts to “mislead or 
delude the jury” through testimony regarding prior convictions, the witness 
may be questioned further on cross-examination to “negate any false 
impression” made. Similarly, the scope of cross-examination may be 
expanded by the concept of “opening the door” — an evidentiary principle 
that allows admitting “otherwise inadmissible testimony” on cross-
examination to “qualify, explain, or limit” testimony from direct 
examination. Rodriguez v. State, 753 So.2d 29, 42 (Fla. 2000). Thus, if a 
party/witness on direct examination attempts to mislead the jury by 
minimizing the significance of the prior felony conviction, the party may 
have “opened the door” to allow cross-examination concerning the nature of 
the convictions to negate any “delusive innuendos.” McCrae v. State, 395 
So.2d 1145, 1152 (Fla. 1981). See Mosley. Generally, however, questioning 
a witness concerning conviction for “crimes” (rather than specifically asking 
about conviction of “either a felony, or of a crime involving dishonesty or a 
false statement regardless of the punishment”), the nature of the conviction, 
victims of the crime, punishment received, or other irrelevant matters is 
improper under F.S. 90.610(1). See Farr v. State, 230 So.3d 30 (Fla. 4th 
DCA 2017) (allegedly misleading testimony by defendant as to dates of his 
prior offenses only opened door for prosecution to elicit testimony as to 
dates of convictions; trial court’s erroneous allowance of prosecution to 
inquire into nature of defendant’s prior convictions was not harmless error); 
Kenner v. State, 208 So.3d 271 (Fla. 5th DCA 2016) (trial court did not 
abuse its discretion by limiting impeachment of dying declarant to proof of 
number of felony convictions; indeed, it would have been abuse of 
discretion under these circumstances to have allowed introduction of related 
felony judgments and sentences); Parks v. Zitnik, 453 So.2d 434, 436 (Fla. 



11-48 

2d DCA 1984). 

Furthermore, absent knowledge of a prior conviction and, in a 
criminal proceeding, absent possession of a certified copy of the conviction, 
a court may exclude evidence of the conviction. See Peoples v. State, 576 
So.2d 783 (Fla. 5th DCA 1991), aff’d 612 So.2d 555. There does, however, 
appear to be some disagreement regarding the necessity of a certified copy. 
In Peterson v. State, 645 So.2d 10 (Fla. 4th DCA 1994), the District Court 
of Appeal, Fourth District, disagreed with the interpretation of the District 
Court of Appeal, Fifth District, in Peoples insofar as the former court held 
that Cummings v. State, 412 So.2d 436 (Fla. 4th DCA 1982), required 
exclusion of evidence of the prior conviction solely because of an absence of 
a certified copy of the conviction. The Peterson court found no error, even 
absent certified copies, in the cross-examination of the witness who, in 
response to correctly formed questions, admitted prior convictions for 
crimes that could properly be used for impeachment. (In Cummings, the 
form of the question was improper, and the crimes admitted to could not 
properly be used for impeachment.) 

Questions that falsely suggest the presence of impeaching evidence 
of criminal convictions, without the questioner actually producing the 
evidence, may be considered unprofessional, unethical, and unfair if no 
relevant convictions exist. See generally Peoples; Cummings; Rules Reg. 
Fla. Bar 4-3.4(c), (e); Fla. Bar Professionalism Expectations, §§3–4; Fla. 
Bar Trial Lawyers Section, Guidelines for Professional Conduct L1, L4–
L6(b), L10. 

As it relates to the remoteness of a conviction, Florida courts have 
held that although the remoteness of a conviction will most certainly be a 
factor in determining whether it bears on the witness’s credibility, there is 
no bright-line rule for when a conviction becomes too remote to bear on the 
witness’s credibility. “The only test for the admissibility of a prior 
conviction is whether the conviction has any bearing on the witness’s 
credibility.” Nehring v. State, 225 So.3d 916, 918 (Fla. 1st DCA 2017). 

4. [§11.27] Bias And Contradictory Testimony  
Of Other Witnesses 

As previously noted, a trial court may commit error by limiting 
cross-examination to preclude testimony on “relevant and important facts 
bearing on the trustworthiness of testimony.” Sanders v. State, 707 So.2d 
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664, 667 (Fla. 1998). Thus, it is error to deny cross-examination to show a 
witness’s bias and motive, Purcell v. State, 735 So.2d 579 (Fla. 4th DCA 
1999), or to cast doubt on the validity of a witness’s direct examination 
testimony, Washington v. State, 737 So.2d 1208 (Fla. 1st DCA 1999). See 
Fajardo v. State, 193 So.3d 1019 (Fla. 4th DCA 2016) (defense counsel was 
entitled under Confrontation Clause to cross-examine witness to elicit 
evidence that witness was being held in immigration detention center when 
he identified defendant to detective, and that he may have believed he could 
get released and avoid deportation by providing such assistance to law 
enforcement, because such evidence was relevant to witness’s bias, motive, 
and self-interest). 

On cross-examination of an expert witness, the party may inquire 
into financial matters discoverable from experts through Fla.R.Civ.P.
1.280(b)(5)(A)(iii). A party is entitled to demonstrate to the jury the bias of 
the witness through this information. See generally Allstate Insurance Co. v. 
Boecher, 733 So.2d 993 (Fla. 1999) (information on frequency of expert’s 
testimony and payments to expert was discoverable from insurer). This 
discovery and cross examination is not limited to financial matters merely 
between the party and the expert. “Evidence of bias may be found in the 
financial ties between all of the litigant’s agents, including the litigant’s law 
firm or insurer and the expert.” Vazquez v. Martinez, 175 So.3d 372, 374 
(Fla. 5th DCA 2015). 

If a witness’s bias is established through direct examination or 
cross-examination, however, the trial court may prevent “‘the cross-
examination from . . . becoming, under the guise of impeachment, a general 
attack on the character of the witness.’” Dufour v. State, 495 So.2d 154, 160 
(Fla. 1986), quoting Steinhorst v. State, 412 So.2d 332, 338 (Fla. 1982). In 
Coolen v. State, 696 So.2d 738 (Fla. 1997), the Florida Supreme Court held 
that, before allowing cross-examination of a witness concerning bias 
because of a criminal charge pending against the witness, the trial court 
must weigh any unfair prejudice to the witness against the probative value 
of the testimony under F.S. 90.403. The court upheld the trial court’s 
exercise of its discretion by limiting cross-examination precluding testimony 
of the details of the charge; the jury had information regarding the charge 
and its possible dismissal. Thus, the trial court may commit error if it 
allows, over objection, inquiries on cross-examination that amount to 
improper personal attacks on the party’s or witness’s character. Connelly v. 
State, 744 So.2d 531 (Fla. 2d DCA 1999). See Fajardo (probative value of 
defense counsel’s proposed cross-examination of witness about fact that 
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witness was questioned by detective while detained at immigration facility 
outweighed danger of unfair prejudice; there was no indication that counsel 
was merely trying to disparage witness, and questions were apparently 
aimed only at exposing any bias). 

For an example of impeachment pursuant to F.S. 90.608(5), i.e., 
“[p]roof by other witnesses that material facts are not as testified to by the 
witness being impeached,” see Johnson v. State, 969 So.2d 938 (2007). 

5. [11.28] Objections To Cross-Examination 

During cross-examination, counsel should strive to protect his or her 
witnesses by asserting appropriate objections. See generally Rules Reg. Fla. 
Bar 4-3.1, 4-3.3(a), 4-3.4(e); Fla. Bar Trial Lawyers Section, Guidelines for 
Professional Conduct L1, L5, L7, L10. In Chandler v. State, 702 So.2d 186, 
195 (Fla. 1997), the Florida Supreme Court recognized that the defendant’s 
“claim that cross-examination impermissibly exceeded the scope of direct 
examination [was] procedurally barred [on appeal] since no 
contemporaneous objection was made.” Although the defendant’s counsel 
had requested, before the direct examination of the witness, a “standing 
objection” to the expected cross-examination, the request was denied and 
defense counsel “did not renew his objection contemporaneously” with the 
questioning. Id.

IV. REDIRECT EXAMINATION 

A. [§11.29] Scope Of Redirect Examination 

Redirect examination is usually limited to points brought out in 
cross-examination and may be used to “qualify, explain, or limit” testimony 
elicited by the opposing party on cross-examination. Tompkins v. State, 502 
So.2d 415, 419 (Fla. 1987). The scope of redirect examination rests largely 
in the discretion of the trial judge. Johnston v. State, 497 So.2d 863 (Fla. 
1986), overruled on other grounds 29 So.3d 272. 

Generally, a party may reexamine a witness about any matter that 
has been brought out on cross-examination, Johnston, and if the inquiry on 
redirect seeks clarification on virtually identical matters, the redirect should 
be considered a fair response, Almeida v. State, 748 So.2d 922 (Fla. 1999). 
Redirect examination of a witness is appropriate when, on cross-
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examination, the party has “opened the door” to a line of questioning based 
on the inferences of that cross-examination. Tompkins, 502 So.2d at 419.
See Wright v. State, 582 So.2d 774 (Fla. 2d DCA 1991) (court held that 
defendant had opened door to testimony regarding content of third party’s 
statements to police when defendant introduced evidence through state’s 
witness that third party had been present with defendant at scene of armed 
robbery, and that third party’s statement to police had been basis for 
defendant’s arrest, and state, on redirect, questioned its witness regarding 
statements made to police by that third party, which implicated defendant in 
crime). But see Watson v. State, 603 So.2d 22 (Fla. 4th DCA 1992) 
(although party opened door through cross-examination, redirect was 
improper when statement was not material to any issue in case). 

The “rule of completeness,” F.S. 90.108 (see §11.23) may enable a 
party, in the interests of fairness, to ask questions on redirect examination 
about the remainder of a statement if part of the statement was testified to on 
cross-examination (e.g., a codefendant’s confession), or about the remainder 
of a transaction. See Washington v. State, 758 So.2d 1148 (Fla. 4th DCA 
2000) (defendant’s cross-examination of witness about details of witness’s 
participation in number of uncharged crimes, which cross-examination 
omitted reference to defendant’s alleged participation in crimes, opened 
door to state’s redirect examination of witness, when defendant’s tactic told 
only half story and created impression that defendant was being unfairly 
singled out by murder prosecution, while perpetrators of serious crime spree 
were inexplicably receiving favorable treatment). But see Ramirez v. State, 
739 So.2d 568 (Fla. 1999) (rule of completeness inapplicable because 
during cross-examination, portions of statement had not been elicited); 
Pacheco v. State, 698 So.2d 593 (Fla. 2d DCA 1997) (rule of completeness 
did not apply when state’s redirect went beyond issue to which defendant 
had opened door during cross-examination of witness). 

The court’s decision regarding whether fairness requires admission 
of the remainder of a statement should consider whether the remainder is 
otherwise inadmissible and unreliable. See Jordan v. State, 694 So.2d 708 
(Fla. 1997). See § 11.23. The court must also determine if the cross-
examination opened the door widely enough to permit a detailed explanation 
of the remainder of the statement. Ramirez; Pacheco. 
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B. [§11.30] Use Of Prior Consistent Statements  

If, during cross-examination, counsel attempts to “demonstrate the 
improper influence, motive or recent fabrication” by the witness (see 
§11.27), “prior consistent statements [of the witness] are admissible on the 
redirect examination . . . to show the consistency of the witness’s trial 
testimony.” Jenkins v. State, 547 So.2d 1017, 1020 (Fla. 1st DCA 1989), 
citing F.S. 90.801(2)(b). See Cardali v. State, 701 So.2d 1241 (Fla. 3d DCA 
1997) (defendant’s extensive cross-examination of witness regarding his 
plea agreement amounted to implied charge against him of improper 
influence, motive, or recent fabrication, and thus witness’ prior consistent 
statement was admissible). Prior consistent statements are generally 
inadmissible as hearsay to “corroborate” or “bolster” a witness’s trial 
testimony, but a party must timely assert objections to the improper attempt 
to admit this evidence to preserve the issue for appeal. Morris v. State, 219 
So.3d 33, 43 (Fla. 2017). See Newman v. State, 676 So.2d 40 (Fla. 3d DCA 
1996). However, “prior consistent statements are considered non-hearsay” 
and may be admissible on redirect examination if the requirements of F.S.
90.801(2)(b) are met. Morris, citing Chandler v. State, 702 So.2d 186, 197 
(Fla. 1997). See Morris (witness’s prior consistent statement about 
defendant admitting to shooting of two police officers, which she made day 
after shootings, was admissible in murder prosecution to rebut implied 
charge of improper influence, motive, or fabrication by defense); White v. 
State, 974 So.2d 1184 (Fla. 5th DCA 2008) (transcript of eyewitness police 
interview was admissible as prior consistent statement to rebut charge of 
recent fabrication of eyewitness’ testimony, even if eyewitness’ motive to 
fabricate existed at time of prior consistent statement, when additional 
motives to fabricate arose after prior consistent statement). 

C. [§11.31] Redirect Examination Of Experts 

“Generally, ‘the fact that the expert was originally retained by the 
adverse party is inadmissible to bolster the credibility of the expert.’”
Milburn v. State, 742 So.2d 362, 364 (Fla. 2d DCA 1999), quoting Charles 
W. Ehrhardt, Florida Evidence § 702.5 (1998). Florida courts are split, 
however, regarding the appropriateness of asking one’s expert, during direct 
or redirect examination, whether the expert was originally retained by the 
adverse party when the purpose of such question is to bolster the expert’s 
opinion. In Sun Charm Ranch, Inc. v. City of Orlando, 407 So.2d 938 (Fla. 
5th DCA 1982), an eminent domain proceeding, the District Court of 
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Appeal, Fifth District, excluded the expert’s testimony on direct 
examination that the person had first been hired by the opposing party as a 
consulting expert. The opposing party argued that this testimony improperly 
bolstered the expert’s trial testimony. The appellate court recognized it 
would be unfair for a party to explain why the expert was not used and 
would create an inference to the jury that the party was concealing bad facts. 
See also Milburn. 

The Fourth District, however, reached the opposite conclusion in 
Broward County v. Cento, 611 So.2d 1339 (Fla. 4th DCA 1993). The court 
found no error in the trial court’s allowing of the expert to testify that the 
expert had originally been hired and named by the opposing party as a trial 
expert. The Fourth District held that when the county had named the doctor 
as a trial expert, and thereafter he was hired by the other side, the trial court 
had discretion to allow the jury to be told that the doctor was originally the 
county’s expert. In so holding, the Cento court distinguished Sun Charm 
Ranch, Inc. on the basis that the Fifth District’s decision did not involve a 
trial expert.  

Although the Third District in Bogosian v. State Farm Mutual 
Automobile Insurance Co., 817 So.2d 968, 973 (Fla. 3d DCA 2002), agreed 
with the ultimate result in Cento, it disagreed with its reasoning, holding that 
Sun Charm Ranch, Inc. “remains the better rule.” 

The Eleventh Circuit is in agreement with the Fifth and Second 
Districts’ holding: “[A] party should not generally be permitted to establish 
that the witness had been previously retained by the opposing party. While 
there may be situations where this fact should be disclosed to a jury, we 
believe that the unfair prejudice resulting from disclosing this fact usually 
outweighs any probative value.” Peterson v. Willie, 81 F.3d 1033, 1038 
(11th Cir. 1996) (noting that this prejudicial fact has been described as 
“explosive” but finding error harmless in civil rights action).  

Seeking to bolster an expert’s opinion testimony by reading to the 
witness or the court an authoritative treatise with conflicting opinions is 
improper, both during direct and redirect examination. See §11.46. 

D. [§11.32] Additional Case Law 

Although the scope of redirect examination is discretionary with the 
trial court, failure of the court to allow redirect examination of a witness 
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within the proper scope of questioning may constitute an abuse of 
discretion. See Soloway v. Benson, 540 So.2d 906 (Fla. 2d DCA 1989); 
Thornes v. State, 485 So.2d 1357 (Fla. 1st DCA 1986). The business 
litigator should be cautioned, however, about relying on criminal cases 
dealing with the allowable scope of redirect examination. At least one 
Florida court has stated that broad leeway must be given to the scope of 
redirect examination “when a criminal defendant has taken the stand.” Id. at 
1359. See also Fajardo v. State, 193 So.3d 1019 (Fla. 4th DCA 2016). 
Courts may not find this public policy rationale applicable in a business 
litigation context. 

However, these policy rationales are useful to business litigators as 
a basis for: (1) formulating arguments to support objections to redirect 
examination by the opposing party, and (2) planning questions on redirect 
and arguments to overrule potential objections by the opposing party to the 
questions. 

V. REBUTTAL 

A. [§11.33] Admissibility 

To be admissible, rebuttal testimony must properly discredit, refute, 
or contradict contrary evidence presented during the defendant’s case. See 
Young-Chin v. City of Homestead, 597 So.2d 879 (Fla. 3d DCA 1992). 
Proper rebuttal evidence includes “[o]therwise admissible impeachment 
evidence in response to evidence which has been presented for the first 
time” in the defendant’s case. Annis v. First Union National Bank of 
Florida, 566 So.2d 273, 275 (Fla. 1st DCA 1990). At trial, the plaintiff’s 
evidence introduced during rebuttal may not exceed the scope of the 
defendant’s case. Lockwood v. Baptist Regional Health Services, Inc., 541 
So.2d 731 (Fla. 1st DCA 1989). However, a line of questioning on rebuttal 
may be proper as a result of the defendant “open[ing] the door” through 
testimony of defense witnesses. Knight v. State, 746 So.2d 423, 433 (Fla. 
1999); State, Dept. of Transportation v. Target Corp., 937 So.2d 703 (Fla. 
4th DCA 2006). Thus, it should not be error for a trial court to admit rebuttal 
evidence that seeks to refute evidence introduced during the defendant’s 
case. Hasegawa v. Anderson, 742 So.2d 504 (Fla. 2d DCA 1999). 
Accordingly, plaintiff’s counsel, in deciding whether to present rebuttal 
evidence, should consider whether the evidence will serve any of these 
purposes regarding a significant matter. 
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The trial court has broad discretion to admit rebuttal testimony; 
nevertheless, appellate courts have found abuse of this discretion, especially 
when the trial court prohibits the presentation of rebuttal evidence to negate 
the theory of defense. “Although a trial court has broad discretion in 
admitting or excluding evidence . . . limiting rebuttal which goes to the heart 
of the principal defense and which is not cumulative of evidence presented 
in plaintiff’s case in chief is an abuse of discretion.” Young-Chin, 597 So.2d 
at 882–883. See also Rety v. Green, 546 So.2d 410 (Fla. 3d DCA 1989). 
Under this rule, a lawyer may present rebuttal evidence to argue an 
inconsistency between trial testimony during the defendant’s case and the 
defendant’s pretrial discovery response when such inconsistency hindered 
the plaintiff’s presentation of its case. State, Dept. of Health & 
Rehabilitative Services v. Arnold by & through Bissonnette, 670 So.2d 96 
(Fla. 1st DCA 1996). 

Rebuttal testimony may also be admissible under the Florida 
Evidence Code (e.g., the introduction of certified copies of convictions 
when impeaching a witness under F.S. 90.610(1) for failing to admit 
relevant prior criminal convictions). See Peterson v. State, 645 So.2d 10 
(Fla. 4th DCA 1994). Even testimony normally inadmissible under the 
Florida Evidence Code may be admitted for rebuttal purposes. See Currie v. 
Palm Beach County, 578 So.2d 760 (Fla. 4th DCA 1991) (appellate court 
upheld trial court’s ruling to allow evidence of subsequent remedial 
measures, over objection based on F.S. 90.407, because of defendant’s 
argument during trial that such measures were not feasible). 

A rebuttal witness may or may not have testified in a party’s case-
in-chief if the testimony was not necessary to the case-in-chief and was not 
cumulative or bolstering. See Gutierrez v. Vargas, 239 So.3d 615 (Fla. 
2018) (“Rebuttal to challenge the calculations of a defense expert is 
permissible rebuttal evidence.”); Zanoletti v. Norle Properties Corp., 688 
So.2d 952 (Fla. 3d DCA 1997) (plaintiff has no obligation to anticipate 
defendant’s theory of case and present evidence during case in chief to 
disprove that theory; trial court erred reversibly in excluding plaintiff’s 
accident reconstruction expert’s rebuttal testimony); McFall v. Inverrary 
Country Club, Inc., 622 So.2d 41 (Fla. 4th DCA 1993) (plaintiff in 
negligence action arising out of collision between golf cart and car was not 
required during his case in chief to offer evidence to disprove defendant golf 
club’s theory of case that cart driver could have heard oncoming traffic, and 
thus plaintiff should have been allowed to call his expert back as rebuttal 
witness to testify on issue of “sound”). The trial court may, however, 
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preclude a plaintiff from presenting, on rebuttal, evidence that could have 
been presented in the plaintiff’s case-in-chief and would have been 
“cumulative in nature” to the plaintiff’s theory of the case. Rhodes v. 
Asplundh Tree Expert Co., 528 So.2d 459, 460 (Fla. 3d DCA 1988) (trial 
court’s refusal to allow plaintiff opportunity to rebut adverse witness’ 
opinion was not reversible error when contrary expert testimony had already 
been presented; rebuttal evidence was cumulative and in any event could 
have been presented during case-in-chief). 

Certain rebuttal evidence may be inadmissible under the Florida 
Evidence Code. See, e.g., Chandler v. State, 702 So.2d 186 (Fla. 1997) 
(prior consistent statements are generally inadmissible to corroborate or 
bolster witness’ trial testimony; because such statements are usually 
hearsay, they are inadmissible as substantive evidence unless they qualify 
under exception to hearsay rule); Foburg v. State, 744 So.2d 1175, 1179–
1180 (Fla. 2d DCA 1999) (trial court erred in admitting rebuttal evidence of 
witness’s prior consistent statement when cross-examination of witness 
failed to show “an express or implied charge of improper influence, motive, 
or recent fabrication”; “victim’s credibility may not be bolstered by the use 
of her prior consistent statements”). See F.S. 90.801(2)(b) (hearsay 
exception standards for prior consistent statements). See also §11.30. 

The trial court may not properly admit as rebuttal evidence a prior 
inconsistent statement of a nonparty defense witness when the witness has 
not been provided the chance to explain or deny the statement as required by 
F.S. 90.614(2). Jackson v. State, 961 So.2d 1104 (Fla. 5th DCA 2007); 
Chaudoin v. State, 707 So.2d 813 (Fla. 5th DCA 1998). The same statute 
provides, however, that this requirement is inapplicable “to admissions of a 
party-opponent.” Accordingly, it is proper to admit rebuttal admissions 
within a prior inconsistent statement of an adverse party without meeting the 
requirements in F.S. 90.614(2). See Annis. 

B. [§11.34] Introduction Of Prior Inconsistent Statements  

If plaintiff’s counsel intends to introduce evidence of a prior 
inconsistent statement during rebuttal, counsel should make it a point to ask 
the witness about the inconsistent statements during the witness’s cross-
examination in the defendant’s case-in-chief. F.S. 90.608(5) provides for the 
impeachment of a witness by testimony of other witnesses contradicting the 
facts elicited from the witness being impeached. However, practitioners 
should be aware that rebuttal testimony by contradiction is inadmissible if it 
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seeks to impeach prior testimony on cross-examination of a witness con-
cerning a nonmaterial, collateral matter, because answers on material, 
collateral matters are considered conclusive. Dupont v. State, 556 So.2d 457 
(Fla. 4th DCA 1990). See Klaus v. State, 236 So.3d 483 (Fla. 5th DCA 
2018). Proper impeachment of the witness’s credibility is limited to 
reputation evidence (not similar acts) relating to truthfulness. Dupont; see 
also F.S. 90.609. 

VI. EXPERT WITNESS OPINION TESTIMONY 

A. [§11.35] In General 

An expert is a person qualified in a subject matter “by knowledge, 
skill, experience, training, or education.” F.S. 90.702; see Mathieu v. 
Schnitzer, 559 So.2d 1244 (Fla. 4th DCA 1990). An expert is further defined 
in Fla.R.Civ.P. 1.390 as 

a person duly and regularly engaged in the practice of a 
profession who holds a professional degree from a 
university or college and has had special professional 
training and experience, or one possessed of special 
knowledge or skill about the subject upon which called to 
testify. 

The intent of the Florida Evidence Code is to admit expert 
testimony if it will assist the jury in determining a fact issue; this is 
particularly true when an issue is hotly contested at trial and when the 
testimony is not merely cumulative but is critical in helping the jurors 
resolve the factual issues. Barfield v. State, 880 So.2d 768 (Fla. 2d DCA 
2004). 

Although the necessity for expert testimony may be apparent at the 
onset of the litigation because of the nature of the issues to be litigated, e.g., 
authentication of handwriting, often it is not until after the parties have 
engaged in discovery and the scope of the facts and issues in the litigation 
have been developed and narrowed that the need for an expert becomes 
evident. Expert testimony is useful when understandable, and well-presented 
opinion testimony by a highly qualified expert witness can increase the 
persuasiveness of one’s case to the fact-finder and effectively communicate 
favorable summaries of relevant testimony. Expert testimony may also be 
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necessary to rebut any opinion testimony the opposing party may present. 

There are several criteria to take into account when using an expert. 
F.S. 90.702–90.706 addresses the limitations of admissibility of expert 
testimony. Generally, Florida courts have developed a liberal policy in 
analyzing the requirements to determine the admissibility of expert opinion 
testimony at trial. The factors used to assist in this analysis include whether:  

 the opinion evidence will be helpful to the trier of fact; 

 the witness is qualified as an expert on that subject matter; and 

 the probative value of the opinion is not substantially out-
weighed by the danger of unfair prejudice under the relevancy 
statute. 

See F.S. 90.403. 

As it relates to the third factor, the Florida Supreme Court has 
elaborated on the balancing inquiry of F.S. 90.403: 

“Unfair prejudice” has been described as “an undue 
tendency to suggest decision on an improper basis, 
commonly, though not necessarily, an emotional 
one.” Brown v. State, 719 So.2d 882, 885 (Fla. 1998). 
. . . This rule of exclusion “is directed at evidence which 
inflames the jury or appeals improperly to the jury’s 
emotions.” Steverson v. State, 695 So.2d 687, 688–689 (Fla. 
1997). In performing the balancing test to determine if the 
unfair prejudice outweighs the probative value of the 
evidence, the trial court should consider the need for the 
evidence, the tendency of the evidence to suggest 
an emotional basis for the verdict, the chain of 
inference from the evidence necessary to establish the 
material fact, and the effectiveness of a limiting 
instruction. Taylor v. State, 855 So.2d 1, 22 (Fla. 2003). 
The trial court is obligated to exclude evidence in which 
unfair prejudice outweighs the probative value in order to 
avoid the danger that a jury will convict a defendant based 
upon reasons other than evidence establishing his guilt. 
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Wright v. State, 19 So.3d 277, 296 (Fla. 2009). 

If the trial court excludes the expert opinion evidence, counsel must 
make an adequate proffer of the excluded testimony to preserve any error 
for appellate review. See Lucas v. State, 568 So.2d 18 (Fla. 1990). See also 
§11.18. In Adamo v. Manatee Condominium, Inc., 548 So.2d 287 (Fla. 3d 
DCA 1989), however, the court held that the proffer of an expert’s 
deposition was insufficient to preserve the issue for appeal when the trial 
court’s ruling on a motion in limine was unclear about exactly what testi-
mony would be excluded and the witness was not called at trial. 

The Adamo opinion raises a potentially interesting ethical issue for 
practitioners. As stated in §11.1, an attorney generally has an ethical 
obligation to obey the rules of the tribunal, Rule Reg. Fla. Bar 4-3.4(c), 
including orders entered by the court. If, before the trial, the court enters an 
order granting a motion in limine and excluding live testimony of an expert 
witness at trial, an attorney must abide by the order but also must proffer 
evidence to preserve the right to appellate review. To comply with the 
court’s order while nonetheless preserving the record for appellate review, 
the attorney can request the court to allow the expert’s testimony or to allow 
a proffer during trial but outside the presence of the jury. This course of 
action would not violate the court’s prior order, the issue would be 
preserved, and the attorney would not have violated this ethical obligation. 

Unlike nonexpert witnesses, an expert may be compensated with a 
“reasonable, noncontingent fee” (often on an hourly basis) for the expert’s 
professional services. Rule 4-3.4(b). The attorney should inform the expert 
of the right to be compensated before trial, and any fee agreement should be 
reduced to writing. 

Expert opinion testimony is further discussed generally in the 
following sections. For additional information on expert witnesses, see 
§§8.3–8.7 and Chapter 13 of this manual. 

B. [§11.36] Qualifying Expert 

Whether a witness is qualified to express an expert opinion is 
generally within the discretion of the trial court. Brennan v. State, 754 So.2d 
1 (Fla. 2000). Such discretion, however, is not boundless. Jordan v. State, 
694 So.2d 708 (Fla. 1997). There are two preliminary determinations a court 
must make before an expert may offer opinion testimony: (1) whether the 



11-60 

subject matter “will assist the trier of fact in understanding the evidence or 
in determining a fact in issue”; and (2) whether the witness is “qualified as 
an expert by knowledge, skill, experience, training, or education.” F.S.
90.702. See, e.g., Terry v. State, 668 So.2d 954 (Fla. 1996) (associate 
medical examiner was expert qualified to give opinion testimony about 
position of murder victim’s body before death).  

To be qualified as an expert, a person must have specialized 
knowledge in the subject about which the person is called to testify. See 
Dean Witter Reynolds, Inc. v. Cichon, 692 So.2d 313 (Fla. 5th DCA 1997) 
(trial court acted within its discretion in determining that witness could give 
expert opinion even though witness relied on information provided by non-
party, provided witness possessed specialized knowledge, experience, and 
training to assist jury). 

Florida law does not provide detailed rules for a trial court to follow 
in determining if a person has adequate “specialized knowledge” to qualify 
as an expert for the opinion. Whether a tendered expert possesses adequate 
qualifications is a question of fact decided by the trial court. Carrier v. 
Ramsey, 714 So.2d 657 (Fla. 5th DCA 1998). “Such a decision is peculiarly 
within the discretion of the trial court, and the trial court’s ruling will not be 
reversed absent a clear showing of error.” Id. at 659. There is no prohibition 
to qualifying an expert witness based on the studying of authoritative 
sources without any practical experience in the matter. Jordan. It is, 
however, error to so qualify a witness as an expert if the person “did not 
demonstrate, in the record, a sufficient study of scientific literature. Simply 
reading large amounts of scientific literature, all of which falls well outside 
a person’s area of educational expertise, cannot serve to create an expert out 
of a non-expert.” Id. at 716. 

Trial courts must also review the “overall qualifications” of the 
person on the subject matter of the opinion. Executive Car & Truck Leasing, 
Inc. v. DeSerio, 468 So.2d 1027, 1028 (Fla. 4th DCA 1985), receded from 
on other grounds 761 So.2d 388, abrogated 858 So.2d 999. See also 
Cheshire v. State, 568 So.2d 908 (Fla. 1990) (trial court did not abuse its 
discretion in allowing expert testimony when expert’s qualifications were 
limited to one 40-hour training course, three prior qualifications as expert, 
and field experience); Davis v. South Florida Water Management District, 
715 So.2d 996 (Fla. 4th DCA 1998) (trial court’s admission of expert 
testimony on value was not erroneous exercise of discretion; although expert 
was not licensed appraiser, witness had extensive background in both 



11-61 

economics and real estate); Pettry v. Pettry, 706 So.2d 107, 108 (Fla. 5th 
DCA 1998) (trial court properly qualified person to render expert testimony 
based on person’s skill, knowledge, and experience; court recognized that, 
although person “had never previously testified as an expert, this alone 
would not disqualify her”; “[e]verything must have its beginning”). 

Excluding expert testimony may be erroneous when the expert 
possesses the requisite skill or special knowledge on the subject matter of 
the opinion. See, e.g., Nathanson v. Houss, 717 So.2d 114 (Fla. 4th DCA 
1998); Quinn v. State, 549 So.2d 208 (Fla. 2d DCA 1989); Estate of 
Horowitz v. City of Miami Beach, 420 So.2d 936 (Fla. 3d DCA 1982). 
Furthermore, if the trial court is unaware of or does not consider the proper 
qualifications for an expert to render the opinion, a determination that the 
person is unqualified may be erroneous. Provenzano v. State, 750 So.2d 597 
(Fla. 1999). If the trial court reached its decision on qualifying an expert “by 
applying erroneous legal principles,” it has abused its discretion. McBean v. 
State, 688 So.2d 383, 385 (Fla. 4th DCA 1997); Mathieu v. Schnitzer, 559 
So.2d 1244 (Fla. 4th DCA 1990). Therefore, the trial court’s determination 
that a witness is unqualified may be erroneous if the denial is based on 
factors going to the credibility and weight of the opinion and not on the 
expert’s qualifications. See Quinn. 

An expert who has correctly been qualified to testify regarding a 
particular field may not testify about areas outside the area of the expert’s 
expertise or qualifications. See, e.g., Jordan, 694 So.2d at 716 (“[d]egrees in 
psychology and counseling do not necessarily qualify one to testify to 
complicated profile evidence”); Seropian v. Forman, 652 So.2d 490 (Fla. 
4th DCA 1995) (trial court erroneously allowed political scientist to testify 
in translating, as linguist might do, alleged defamatory words used in letter); 
Williams v. State Dept. of Transportation, 579 So.2d 226, 230 (Fla. 1st DCA 
1991), disapproved in part on other grounds 641 So.2d 40 (error to allow 
expert, over objection, to give opinion testimony when expertise related to 
“technical aspect of the electronics field, not in determining property needs 
for electronics businesses”). 

Based on these considerations, an expert’s qualifications should be 
closely examined as they relate to the specific fields on which the expert’s 
opinions will be based before being retained. On direct examination, counsel 
must elicit enough background information to qualify the expert. Failure to 
ask proper questions to qualify a person as an expert may lead to the 
exclusion of that expert’s opinion. See Tarin v. City National Bank of 
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Miami, 557 So.2d 632 (Fla. 3d DCA 1990). 

Opposing counsel may conduct a voir dire examination of the 
witness before the witness is accepted by the court as an expert. It is 
appropriate for a party on voir dire to inquire fully into the expert’s 
background, materials reviewed by the expert, and the underlying facts and 
data of the opinion to determine whether the opinion has a proper basis. See 
F.S. 90.705(2); Jones v. State, 612 So.2d 1370 (Fla. 1993). 

It is error for the trial court to declare the expert status of a witness 
in front of the jury because doing so confers an imprimatur of authority and 
credibility, thereby inordinately augmenting the witness’s stature while 
simultaneously detracting from the court’s position of neutrality. Norfleet v. 
State, 223 So.3d 395 (Fla. 1st DCA 2017); Osorio v. State, 186 So.3d 601 
(Fla. 4th DCA 2016); Whittaker v. State, 742 So.2d 530 (Fla. 1st DCA 
1999); Chambliss v. White Motor Corp., 481 So.2d 6, 8 (Fla. 1st DCA 
1985).  

However, if a party fails to specify in the trial court grounds for 
objection to the qualification of the expert, appellate review of that 
qualification may not have been preserved. See Duckett v. State, 568 So.2d 
891 (Fla. 1990). Absent a specific and proper objection, “the trial court will 
not have committed error in admitting the evidence.” Hadden v. State, 690 
So.2d 573, 580 (Fla. 1997). See Norfleet (because there was no objection 
when prosecutor tendered witnesses as experts or when trial court declared 
them to be experts in front of jury, reversal was required only if declarations 
constituted fundamental error). Thus, in seeking to exclude an expert’s 
opinion, a litigator should argue all relevant and specific reasons.  

C. Subjects Of Expert Testimony 

1. [§11.37] In General 

To admit expert testimony involving “scientific, technical, 
or other specialized knowledge” to help juries decide a “fact 
in issue,” the trial court must determine whether:(1) The 
testimony is based upon sufficient facts or data;  

(2) The testimony is the product of reliable principles and 
methods; and  
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(3) The witness has applied the principles and methods 
reliably to the facts of the case. 

F.S. 90.702. “[T]he cornerstone of [F.S.] 90.702 is relevance and reliability 
based on scientific knowledge.” Hawthorne v. State, 2018 WL 2945639, *2 
(Fla. 1st DCA 2018). 

Although the Florida Supreme Court has recognized that experts, 
whether personally involved in the action or not, may testify as to their 
opinions based on objective evidence, even with proper expertise, the 
opinion expressed by the expert must be “on matters in which the witness 
has expertise when the opinion is in response to facts disclosed to the expert 
at or before the trial.” Geralds v. State, 674 So.2d 96, 100 (Fla. 1996); F.S.
90.704. In Geralds, the court determined that the trial court did not abuse its 
discretion by allowing the medical examiner to provide an opinion based on 
a review of slides taken at the murder scene and during the autopsy, the 
medical examiner’s written records, and previous testimony. Similarly, 
in Capehart v. State, 583 So.2d 1009, 1013 (Fla. 1991), the court 
determined that a proper predicate for the medical examiner’s opinion as to 
the cause of death had been established when the expert’s opinion was 
“based upon the autopsy report, the toxicology report, the evidence receipts, 
the photographs of the body, and all other paperwork filed in the case.” See 
also Gulley v. Pierce, 625 So.2d 45, 50 (Fla. 1st DCA 1993) (merely 
because witness is qualified as expert “does not necessarily mean that the 
specific expert opinion sought to be elicited should be admitted”).  

Recently, the Florida Supreme Court in Williams v. State, 209 So.3d 
543 (Fla. 2017), addressed whether a medical examiner testified outside her 
area of expertise. Acknowledging its prior holdings in Geralds and 
Capehart that medical examiners, whether they personally performed the 
autopsy or not, may testify as to their opinions based on objective evidence, 
the court stated that an expert “cannot simply rely on baseless assertions or 
conjecture.” Williams, 209 So.3d at 558. The court concluded that the record 
did not support the assertion that the expert’s testimony was based on 
speculation and conjecture or was “‘unsupported by any discernible, 
factually-based chain of underlying reasoning.’” Id., quoting Mount Sinai 
Medical Center of Greater Miami, Inc. v. Gonzalez, 98 So.3d 1198, 1202 
(Fla. 3d DCA 2012). 
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2. [§11.38] Specialized Knowledge Or Experience 

Although trial courts have broad discretion in determining the range 
of subjects upon which an expert may testify in a particular trial, this 
discretion is not without limits. “The trial court should exercise its discretion 
so that only expert testimony which will assist the trier of fact is admitted. 
An expert’s testimony should not be admitted merely to relay matters which 
are within the common experience of the jurors or to summarize what the 
expert has been told by lay witnesses.” Angrand v. Key, 657 So.2d 1146, 
1149 (Fla. 1995). See also Jordan v. State, 694 So.2d 708 (Fla. 1997). The 
trial court may not permit expert testimony on matters of common 
understanding because juries may be prone to accept the expert’s testimony 
as their own rather than performing their own independent analysis, which 
may invade the province of the jury as the trier of fact. Angrand; Smith v. 
Hooligan’s Pub & Oyster Bar, Ltd., 753 So.2d 596 (Fla. 3d DCA 2000). 

The standard used by the trial court in determining the admissibility 
of expert testimony on a particular subject matter is whether the opinion 
concerns a subject beyond the common knowledge and understanding of the 
average person, as well as whether the testimony “will assist the trier of fact 
in understanding the evidence or in determining a fact in issue.” Angrand, 
657 So.2d at 1148. See also McMullen v. State, 714 So.2d 368 (Fla. 1998) 
(expert testimony excluded regarding reliability of eyewitness identifi-
cation); Bryant v. State, 744 So.2d 1128 (Fla. 5th DCA 1999) (trial court’s 
decision to exclude expert testimony upheld; trial court analyzed issue and 
found expert’s opinion would not be helpful). Therefore, if the facts or 
opinions testified to do not require any special knowledge or experience for 
the jury to form its conclusion and are within the ordinary experience of the 
jury, the testimony should be excluded. Johnson v. State, 393 So.2d 1069 
(Fla. 1980); Reinhart v. Seaboard Coast Line Railroad Co., 422 So.2d 41 
(Fla. 2d DCA 1982). 

A trial court may commit error, however, if it excludes expert 
testimony because of the subject matter when it is “unlikely that the jury’s 
common experience would enable it to resolve the factual issues.” Griefer v. 
DiPietro, 708 So.2d 666, 671–672 (Fla. 4th DCA 1998). Exclusion of an 
expert’s opinion on a subject of specialized knowledge, which would be 
helpful to the fact-finder because of conflicting trial evidence, may also 
constitute error. Bryant v. Buerman, 739 So.2d 710 (Fla. 4th DCA 1999); 
Meyer v. Caruso, 731 So.2d 118 (Fla. 4th DCA 1999). Furthermore, the trial 
court may not consider nonexpert testimony on a subject that requires expert 
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testimony. “One who is not shown to have expertise in the particular field is 
not qualified to testify about the necessity and reasonableness of the expert’s 
fee.” Mard v. Weinstock, 698 So.2d 645, 647 (Fla. 5th DCA 1997). See also 
F.S. 90.701. 

Recently, in Gutierrez v. Vargas, 239 So.3d 615, 622 (Fla. 2018), 
the Florida Supreme Court addressed the unique issue of when testimony 
given “blurs the boundary between fact testimony and expert testimony.” 
Treating physicians and expert medical witnesses both possess specialized 
knowledge, which permits them to render an otherwise-impermissible 
opinion about the evidence under F.S. 90.703 when such an opinion is 
helpful to the jury. However, there is a distinction between an expert 
witness’s testimony that assists the jury to understand the facts and a 
treating physician’s testimony as a fact witness “‘concerning his or her own 
medical performance on a particular occasion [during which the physician] 
is not opining about the medical performance of another.’” Vargas, 239 
So.3d at 622, quoting Fittipaldi USA, Inc. v. Castroneves, 905 So.2d 182, 
186 (Fla. 3d DCA 2005). In this instance, a treating physician is a fact 
witness, and testifies to past facts based on personal knowledge. Although 
those facts involve a technical matter about which the jury lacks basic 
knowledge, they are facts nonetheless. In other words, “[a]n expert witness 
testifies with the benefit of hindsight, whereas a treating physician does 
not.” Id. Treating physicians are therefore limited to their medical opinions 
as they existed at the time they were treating the patient, whereas an expert 
may form new opinions to help the trier of fact decide the case. Thus, 
although treating physician may possess the same qualifications as an expert 
witness, treating physicians form medical opinions in the course of 
rendering treatment and may therefore testify to the fact that they formed 
those opinions, and explain why they did so, provided such testimony is 
otherwise admissible. See id.

Properly qualified experts have been permitted, under given 
circumstances and within the trial court’s discretion, to testify on a wide 
variety of subjects of scientific or specialized knowledge, including, but not 
limited to, the following: 

 Valuation issues. W.W. Gay Mechanical Contractor, Inc. v. 
Wharfside Two, Ltd., 545 So.2d 1348 (Fla. 1989) (lost profits as 
damages); Ramphal v. TD Bank National Ass’n, 206 So.3d 172 
(Fla. 5th DCA 2016) (calculating deficiency judgment); 
McDaniel v. McDaniel, 653 So.2d 1076 (Fla. 5th DCA 1995) 
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(present value of stock); Duffy v. Speroni, 580 So.2d 862 (Fla. 
3d DCA 1991) (stock of closely held corporation); Spillert v. 
Spillert, 564 So.2d 1146 (Fla. 1st DCA 1990) (professional 
association); Estate of Horowitz v. City of Miami Beach, 420 
So.2d 936 (Fla. 3d DCA 1982) (property). 

 Obscure or ambiguous technical language or terms of art. Roca 
v. Republic National Bank of Miami, 512 So.2d 1044 (Fla. 3d 
DCA 1987) (local banking industry contract). 

 Safety issues. Noa v. United Gas Pipeline Co., 305 So.2d 182 
(Fla. 1975), 70 A.L.R.3d 1053 (practical application and 
explanation of highly technical safety regulations); Bryant
(accident reconstruction if helpful to jury, and relevant); 
Hernandez v. Home Depot U.S.A., Inc., 695 So.2d 484 (Fla. 3d 
DCA 1997) (industry safety standards); Gifford v. Galaxie 
Homes of Tampa, Inc., 223 So.2d 108 (Fla. 2d DCA 1969) 
(premises construction and maintenance). 

 Handwriting expert opinion on person’s attempt to vary a hand-
writing exemplar. Clark v. State, 443 So.2d 973 (Fla. 1984). 

 The opinion of a noise expert on a site plan approval. City of 
Boynton Beach v. V.S.H. Realty, Inc., 443 So.2d 452 (Fla. 4th 
DCA 1984), receded from on other grounds 606 So.2d 633. 

 Psychological autopsy. Jackson v. State, 553 So.2d 719 (Fla. 4th 
DCA 1989). 

 Effects of drugs. Burch v. State, 478 So.2d 1050 (Fla. 1985), 
aff’d in part, vacated in part on other grounds 522 So.2d 810 
(behavioral effects of certain drugs); Calandra v. State, 727 
So.2d 1028 (Fla. 4th DCA 1999); McBean v. State, 688 So.2d 
383 (Fla. 4th DCA 1997). 

 Human factors expert opinion on a worker’s ability to 
appreciate a danger under the circumstances, Keene v. Chicago 
Bridge & Iron Co., 596 So.2d 700 (Fla. 1st DCA 1992), or on 
the effect of various situational factors impairing a driver’s 
ability to see pedestrians, Acree v. Hartford South, Inc., 724 
So.2d 183 (Fla. 5th DCA 1999). 
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 Expert opinion as to improper methodology used by opposing 
party’s expert, provided the expert does not attack the opposing 
expert’s ability, credibility, reputation, or competence. Network 
Publications, Inc. v. Bjorkman, 756 So.2d 1028 (Fla. 5th DCA 
2000). 

Subjects upon which appellate courts have held that trial courts 
should reject expert testimony include, but are not limited to, the following: 

 Expert opinion on the ability of another party’s expert, Nowitzke 
v. State, 572 So.2d 1346 (Fla. 1990), or the validity of opinions 
of the opposing party’s expert, Carlton v. Bielling, 146 So.2d 
915 (Fla. 1st DCA 1962). 

 Expert “opinion [testifying] as to the truthfulness of [another] 
witness.” Fullerton v. Fullerton, 709 So.2d 162, 164 (Fla. 5th 
DCA 1998). 

 Handwriting expert opinion, by comparing completely different 
media, based on speculation. Fassi v. State, 591 So.2d 977 (Fla. 
5th DCA 1991). 

Whether expert testimony is admissible regarding the credibility of 
eyewitness identification was addressed by the Florida Supreme Court in 
McMullen in which the court recognized that under F.S. 90.702, the trial 
court, in exercising its discretion whether the subject matter is appropriate 
for expert testimony, “must evaluate whether the evidence will assist the 
trier of fact in understanding the evidence or in determining a fact in issue.”
McMullen, 714 So.2d at 372. The court “adopted the majority 
‘discretionary’ view in this state,” concluding that the admissibility of expert 
testimony regarding the reliability of eyewitness testimony is left to the 
sound discretion of the trial judge. Id. at 371. 

In contrast, the United States Court of Appeals for the Eleventh 
Circuit appears to have adopted a per se rule prohibiting, under any 
circumstances, the introduction of expert testimony regarding the credibility 
of eyewitness identification testimony. See United States v. Smith, 122 F.3d 
1355 (11th Cir. 1997); United States v. Holloway, 971 F.2d 675 (11th Cir. 
1992). Most recently, in United States v. Grace, 711 F.App’x 495, 501 (11th 
Cir. 2017), the Eleventh Circuit rejected the argument that the district court 
abused its discretion by excluding the testimony of an expert on eyewitness 
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identification, explaining that “‘a district court does not abuse its discretion 
when it excludes expert testimony on eyewitness identification’ because that 
testimony is often not helpful to the jury.” The court noted the conflict with 
other jurisdictions:  

Regardless of whether the concerns about eyewitness 
testimony discussed in the array of secondary sources [the 
appellant] cites in his briefs cast doubt on our reasoning 
in Smith or the former Fifth Circuit’s reasoning in [United 
States v. Thevis, 665 F.2d 616 (5th Cir. 1982)], we are 
bound to follow those decisions unless and until they are 
overruled by the Supreme Court or this Court sitting en 
banc.

Grace, 711 F.App’x at 501. 

Although, as seen from the above discussion, the array of subjects 
available to a litigator for expert testimony is broad, it nevertheless must be 
established that the subject can be supported by expert testimony with a 
reasonable degree of certainty and be helpful to the fact-finder. If a 
relevancy objection is raised, it must also be shown that any unfair prejudice 
from the opinion does not outweigh the probative value of the testimony. 
See Fullerton. It should be further noted that courts and juries are not bound 
to make findings consistent with expert testimony, even if the testimony is 
uncontroverted, particularly when the opinion is difficult to reconcile with 
other evidence presented in the case. Knight v. State, 746 So.2d 423 (Fla. 
1999). 

3. New Or Novel Scientific Principles 

a. [§11.39] Introduction 

Expert testimony, beyond pure opinion, may also be admitted if it 
involves “scientific, technical, or other specialized knowledge.” F.S. 90.702. 
Experts may, in certain circumstances, offer opinions based on new or novel 
scientific principles. The admissibility of opinions on these principles is 
subject to standards imposed by statute and case law, professional 
considerations, and the attorney’s, the client’s, and the expert’s judgment. 
Behavioral science profiles to explain conduct or scientific studies of new 
inventions to determine utility, novelty, and soundness are types of novel 
scientific evidence that, with proper predicate, may assist in convincingly 
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conveying arguments to the court or jury. Florida appellate court opinions 
provide a road map of the different factors and standards taken into 
consideration when offering novel expert testimony at trial. 

Florida has historically been a Frye state. See Frye. v. United States,
293 F. 1013 (D.C. Cir. 1923), 34 A.L.R. 145 However, in 2013, the Florida 
Legislature amended F.S. 90.702 and 90.704 of the Florida Evidence Code to 
model them after Federal Rules of Evidence 702 and 703, and instructed 
Florida courts to apply Florida’s new evidence provisions in accordance with 
Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 U.S. 579, 113 S.Ct. 
2786, 125 L.Ed.2d 469 (1993) Kumho Tire Co. v. Carmichael, 526 U.S. 137, 
119 S.Ct. 1167, 143 L.Ed.2d 238 (1999), and General Electric Co. v. Joiner, 
522 U.S. 136, 148, 118 S.Ct. 512, 139 L.Ed.2d 508 (1997), 177 A.L.R.Fed. 
667, known collectively as the “Daubert trilogy.” 

However, on February 16, 2017, the Florida Supreme Court declined 
to adopt the 2013 Amendments “to the extent that they are procedural” due to 
“grave concerns” about the constitutionality of the Daubert standard. In re: 
Amendments to Florida Evidence Code, 210 So.3d 1231, 1239 (Fla. 2017). 
The court found that the Daubert standard may undermine a litigant’s right to 
a jury trial and deny access to the courts. See id. In October 2018, the Florida 
Supreme Court released the opinion in which they found F.S. 90.702 and 
90.703, thereby Daubert, unconstitutional as they are procedural in nature 
which is the jurisdiction of the Court, not the Legislature. DeLisle v. Crane, 3 
FLW S459 (Fla. 2018). 

For a detailed discussion of the Daubert standard and expert 
testimony, the effects of the 2013 Amendments to the Florida Evidence Code 
and the 2018 case that determined it unconstitutional, see Chapter 13 of this 
manual and EVIDENCE IN FLORIDA Chapter 7 (Fla. Bar CLE 11th ed. 2018). 

b. [§11.40] Pre-2013 Amendments To Florida Evidence Code 

An expert testifying in Florida courts before July 2013 could render 
a scientific or psychological opinion when the theory or opinion has gained 
“general acceptance in the relevant scientific community.” Hadden v. State, 
690 So.2d 573, 578 (Fla. 1997). This is because prior to July 2013, this 
standard was governed by the Frye test. 

In Ramirez v. State, 651 So.2d 1164, 1166–1167 (Fla. 1995), the 
Florida Supreme Court set forth the “four-step process” that an attorney 
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should follow for admitting expert opinion testimony concerning a “new or 
novel scientific principle”: 

First, the trial judge must determine whether such expert 
testimony will assist the jury in understanding the evidence 
or in determining a fact in issue. §90.702, Fla. Stat. (1993) 
. . . . Second, the trial judge must decide whether the 
expert’s testimony is based on a scientific principle or 
discovery that is “sufficiently established to have gained 
general acceptance in the particular field in which it 
belongs.” Frye v. United States, 293 F.1013, 1014 (D.C. 
Cir. 1923). . . . The third step in the process is for the trial 
judge to determine whether a particular witness is qualified
as an expert to present opinion testimony on the subject in 
issue. §90.702, Fla. Stat. (1993). All three of these initial 
steps are decisions to be made by the trial judge alone. See 
Johnson v. State, 393 So.2d 1069, 1072 (Fla. 1980). . . . 
Fourth, the judge may then allow the expert to render an 
opinion on the subject of his or her expertise, and it is then 
up to the jury to determine the credibility of the expert’s 
opinion, which it may either accept or reject. [Emphasis 
added] 

The court further stated that the “principal inquiry under the Frye
test is whether the scientific theory or discovery from which an expert 
derives an opinion is reliable,” and “the burden is on the proponent of the 
evidence to prove the general acceptance of both the underlying scientific 
principle and the testing procedures used to apply that principle to the facts 
of the case at hand.” Ramirez, 651 So.2d at 1167–1168. The source of an 
expert’s calculation must have been established to be “generally accepted in 
the scientific community” or the trial court erred by admitting the novel 
scientific opinion. Brennan v. State, 754 So.2d 1, 5 (Fla. 2000). Thus, prior 
to July 2013, for evidence to be admissible at trial as scientific evidence, the 
trial judge must have determined “that the basic underlying principles of 
scientific evidence [had] been sufficiently tested and accepted by the 
relevant scientific community.” Brim v. State, 695 So.2d 268, 272 (Fla. 
1997). See also Murray v. State, 692 So.2d 157 (Fla. 1997). As noted by the 
District Court of Appeal, First District, it was the “underlying scientific 
principle or methodology utilized by the experts in arriving at their 
opinions” that must be tested under Frye, not the opinion testimony itself. 
Berry v. CSX Transportation, Inc., 709 So.2d 552, 565 (Fla. 1st DCA 1998). 
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Thus, prior to the amendments to Florida law on expert testimony, if an 
“expert’s opinion [was] well-founded and based upon generally accepted 
scientific principles and methodology, it [was] not necessary that the 
expert’s opinion be generally accepted as well” [emphasis added]. Id. at 
567. 

Courts have defined “general acceptance” as meaning “acceptance 
by a clear majority of the members of the relevant scientific community, 
with consideration by the trial court of both the quality and quantity of those 
opinions.” Hadden, 690 So.2d at 575 n.2. See Brim.  

The Florida Supreme Court in Hadden, 690 So.2d at 578, extended 
the applicability of the Frye test beyond the basic underlying principles of 
scientific evidence to include “factual issues to be resolved on the basis of 
opinions which have yet to achieve general acceptance in the relevant 
scientific community.” The court distinguished “pure opinion testimony” 
(testimony “based solely on the expert’s training and experience”) from 
evidence that relies on “conclusions based upon studies and tests,” such as 
the profile and syndrome evidence offered in Hadden. Id. at 579–580. Pure 
opinion testimony does not require a Frye analysis. Hadden. Thus, in Florida 
Power & Light Co. v. Tursi, 729 So.2d 995 (Fla. 4th DCA 1999), the 
appellate court held that a treating physician’s opinion about causation of a 
party’s medical condition, which was based on the expert’s knowledge and 
experience, was not subject to the Frye analysis. The court noted: “The 
testimony of the treating ophthalmologist in the present case is pure opinion. 
It does not rely on a scientific principle or a test which would have to comply 
with Frye. . . . The ophthalmologist’s opinion on causation was not based on 
‘novel scientific evidence.’” Tursi, 729 So.2d at 997. See also Flanagan v. 
State, 625 So.2d 827 (Fla. 1993). 

Testimony based on studies and tests, however, were “based upon 
diagnostic standards which must [have] pass[ed] the Frye test.” Berry, 709 
So.2d at 566. Thus, profile and syndrome evidence were subject to Frye
standards of admissibility because they are not pure opinion testimony. 
Hadden.  

Frye was inapplicable when the protocol was “not scientific” but 
rather concerned subject matters “within the common understanding of the 
average layman” such as observations about which police and lay witnesses 
have long been allowed to testify. Williams v. State, 710 So.2d 24, 28 (Fla. 
3d DCA 1998). 
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Frye was also inapplicable when tests, although scientific, are not 
“new or novel.” Williams, 710 So.2d at 29. If a “scientific principle has been 
established and generally accepted in the relevant scientific community, and 
has also been Frye tested in the legal community, it is no longer ‘new or 
novel’ and there is simply no need to reapply a Frye analysis.” Id. at 30–31. 
Rather, the court could have taken judicial notice that these tests are 
generally accepted as reliable in the relevant scientific community and 
hence admissible once a proper foundation has been laid that a qualified 
person administered the test correctly. Id. “This is not to say that ‘new or 
novel’ was necessarily a threshold requirement for Frye” nor that “particular 
areas or principles should be immunized from [a Frye] analysis on the basis 
of longevity.” Id. at 31. Rather, as the Florida Supreme Court stated in Brim, 
695 So.2d at 273 n.8, “there may be times at which new scientific 
revelations may actually prove older methods unreliable. . . . In those 
isolated contexts, the older methods would not satisfy a Frye test.”  

c. [§11.41] Post-2013 Amendments To Florida Evidence 
Code 

The United States Supreme Court , in Daubert v. Merrell Dow 
Pharmaceuticals, Inc., 509 U.S. 579, 113 S.Ct. 2786, 125 L.Ed.2d 469 
(1993), replaced the standard for expert testimony in all federal courts that 
was articulated in Frye v. United States, 293 F. 1013 (D.C. Cir 1923), with a 
new standard that is known as the Daubert standard. The Daubert standard 
was reaffirmed and refined by the Court in Kumho Tire Co. v. Carmichael, 
526 U.S. 137, 119 S.Ct. 1167, 143 L.Ed.2d 238 (1999), and General 
Electric Co. v. Joiner, 522 U.S. 136, 118 S.Ct. 512, 139 L.Ed.2d 508 (1997), 
declined to extend in part on other grounds 189 So.3d 252. Thus, when 
faced with admissibility of scientific testimony, federal courts rely on 
Daubert and the Federal Rules of Evidence. 

 In 2013, recognizing that Florida’s Evidence Code has historically 
been patterned after the Federal Rules of Evidence, the Florida Legislature 
amended F.S. 90.702 and F.S. 90.704 to be consistent with Fed.R.Evid 702, 
as well as with the Supreme Court’s ruling in Daubert, General Electric, 
and Kumho. However, in 2017 the Florida Supreme Court declined to adopt, 
to the extent it is procedural, the legislative amendments to F.S. 90.702 and 
90.704 “due to the constitutional concerns raised.” In re Amendments to 
Florida Evidence Code, 210 So.3d 1231, 1239 (Fla. 2017). As this was not a 
proper case or controversy, the Court could not do anything of greater 
clarity until 2018. In October 2018 the Court found the two statutes 



11-73 

unconstitutional and that the Legislature exceeded its authority when it tried 
to overrule the Frye law established by Florida court opinion by passing 
them. DeLisle v. Crane, 43 FLW S459 (Fla. 2018). For further explanation 
see Chapter 13 of this manual. 

D. [§11.42] Form Of Opinion 

In a departure from the common law, F.S. 90.703 allows an expert 
to give an opinion on an “ultimate issue” to be decided by the trier of fact. 
Since 1976, the statute has provided: “Testimony in the form of an opinion 
or inference otherwise admissible is not objectionable because it includes an 
ultimate issue to be decided by the trier of fact.” 

However, F.S. 90.703 “‘does not render admissible all opinions on 
the ultimate issues. Witnesses will be prevented from expressing their 
conclusions when the opinion only tells the jury how to decide the case and 
does not help the jury to determine what occurred.’” Mootry v. Bethune-
Cookman University, Inc., 186 So.3d 15, 21 (Fla. 5th DCA 2016), quoting 
Schneer v. Allstate Indemnity Co., 767 So.2d 485, 488 (Fla. 3d DCA 
2000). Indeed, the Florida Supreme Court has held that an opinion, 
otherwise admissible, must be excluded if it merely tells a jury how to 
decide and does not assist the jury in determining what occurred. Town of 
Palm Beach v. Palm Beach County, 460 So.2d 879 (Fla. 1985) (when issue 
involved is whether certain benefits to municipalities were “real and 
substantial,” expert can testify whether certain benefits received were 
important but not that particular benefit was “real and substantial”). See also 
Smith v. Martin, 707 So.2d 924, 925 (Fla. 4th DCA 1998) (“conclusory 
opinion” of gross negligence held to be clearly question for jury and 
improper as expert testimony); Ruth v. State, 610 So.2d 9, 11 (Fla. 2d DCA 
1992) (error to admit testimony that aircraft had been “set up and used to 
sell drugs” because such testimony “directed” fact-finder to arrive at 
conclusion that defendant was using aircraft to sell drugs; court determined 
that this interfered with fact-finder’s independence to determine facts, and 
defendant could not be convicted solely on basis of expert’s opinion of 
ultimate act constituting commission of crime charged). For a good 
explanation of this analysis, see In re Estate of Lenahan, 511 So.2d 365 
(Fla. 1st DCA 1987). See also 1976 Law Revision Council Note, F.S.A. 
90.703.  



11-74 

To be admissible, the expert’s testimony should be “sufficiently 
related” to the ultimate issue to be decided by the fact-finder. Toyota of 
Pensacola v. Maines, 558 So.2d 1072, 1076 (Fla. 1st DCA 1990) (expert 
witness’ testimony regarding dangerous condition of road where employee’s 
accident occurred was sufficiently related to ultimate issue of whether 
special hazard exception to going and coming rule applied to be admissible). 
Accordingly, expert opinion testimony involving an ultimate fact may be 
admissible if a proper predicate is laid for introducing the testimony. 
Bookhardt v. State, 710 So.2d 700 (Fla. 5th DCA 1998); In re Estate of 
McQueen, 699 So.2d 747 (Fla. 1st DCA 1997). 

Even if an opinion on an ultimate issue appears admissible under 
F.S. 90.703, the testimony may nonetheless be precluded under F.S. 90.403 
if its probative value is clearly outweighed by the danger of unfair prejudice. 
See, e.g., Glendening v. State, 536 So.2d 212 (Fla. 1989) (error to admit 
expert’s testimony as to guilt of accused). 

Applying these principles, Florida courts have interpreted F.S.
90.703 to permit, under the appropriate circumstances, the following types 
of expert testimony: 

 An attorney’s testimony on substantive and procedural Florida 
law concerning the legal effect of the term “tender” in a 
settlement agreement (if in error, it was invited by opposing 
party, there was no showing of undue prejudice, and it was 
harmless). Guy v. Kight, 431 So.2d 653 (Fla. 5th DCA 1983). 
But see Estate of Murray ex rel. Murray v. Delta Health Group, 
Inc., 30 So.3d 576 (Fla. 2d DCA 2010). See also Warwick, Paul 
& Warwick v. Dotter, 190 So.2d 596 (Fla. 4th DCA 1966). 

 An attorney’s expert opinion, with proper predicate, as to the 
reasonableness of another attorney’s fees and services. In re 
Estate of McQueen. 

 Whether investments offered by the defendant were securities 
under F.S. Chapter 517. Bookhardt. 

 Whether charges under a city ordinance were in accordance 
with generally accepted regulatory principles and standards. 
City of Cooper City v. PCH Corp., 496 So.2d 843 (Fla. 4th 
DCA 1986). 
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 Causation of an accident. Figueredo v. Keller Industries, Inc., 
583 So.2d 432 (Fla. 3d DCA 1991). Compare Tarin v. City 
National Bank of Miami, 557 So.2d 632 (Fla. 3d DCA 1990). 

 Opinion that labeling on a product did not comply with certain 
delineated standards when the case was technical, the witness 
explained his opinion to the jury in detail, and the opposing 
party’s experts gave a contrary opinion on the same subject. 
Square D Co. v. Hayson, 621 So.2d 1373 (Fla. 1st DCA 1993). 

The following types of expert testimony, on the other hand, have 
been excluded by the Florida courts: 

 A treating physician’s medical opinion that goes beyond his or 
her own medical performance on a particular occasion, opining 
about the medical performance of another. Gutierrez v. Vargas, 
239 So.3d 615 (Fla. 2018).  

 An attorney’s testimony in a lawsuit to quiet title, about the 
applicable law on a declaration of condominium. Tropicana 
Club, Inc. v. James H. Topping, Inc., 502 So.2d 29 (Fla. 2d 
DCA 1987). 

 An insurance adjuster’s opinion that an automobile insurance 
policy provided uninsured motorist coverage in accordance with 
the liability limit of the policy. Federal Insurance Co. v. Norris, 
543 So.2d 776 (Fla. 1st DCA 1989). 

 Testimony on how a statute should be legally interpreted. Lee 
County v. Barnett Banks, Inc., 711 So.2d 34 (Fla. 2d DCA 
1997), approved 710 So.2d 958. 

 Testimony of mortgagors’ expert that constituted legal 
conclusions that promissory note that was secured by a 
mortgage was not a negotiable instrument, that the mortgagee’s 
assignee lacked standing to foreclose, and that the pooling and 
servicing agreement was violated. HSBC Bank USA, National 
Ass’n v. Buset, 241 So.3d 882 (Fla. 3d DCA 2018), review 
dismissed 2018 WL 3650261. 

 A structural engineer’s testimony interpreting the meaning of 
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the building code. Edward J. Seibert, A.I.A., Architect & 
Planner, P.A. v. Bayport Beach & Tennis Club Ass’n, Inc., 573 
So.2d 889 (Fla. 2d DCA 1991). 

 Testimony of a lawyer, who was not involved in the transaction 
but had substantial practice in the field, when the testimony was 
not probative of the intent of the parties and “did not describe 
custom, trade, usage, or the circumstances surrounding the 
execution of the contract.” Rossi v. Brown, 581 So.2d 615, 617 
(Fla. 5th DCA 1991). 

 An accident reconstruction expert opinion applying a legal 
standard to a given set of facts. Gulley v. Pierce, 625 So.2d 45 
(Fla. 1st DCA 1993). 

 An opinion of a certified public accountant in an eminent 
domain proceeding that a type of damages was not appropriate 
when the law may have provided for these damages, and the 
jury was being asked to decide that question. Broward County v. 
Patel, 641 So.2d 40 (Fla. 1994). 

In Williams v. State Dept. of Transportation, 579 So.2d 226, 231 
(Fla. 1st DCA 1991), disapproved in part on other grounds 641 So.2d 40, 
849 So.2d 279, the appellate court held that the trial court committed 
reversible error in allowing the expert to testify, over objection, regarding 
questions of law and in submitting these questions to the jury, explaining the 
proper procedures to follow when questions of law are held to be 
inappropriate for expert opinion: 

[T]he trial judge in this case should have reviewed the 
applicable codes and ordinances, interpreted the legal 
requirements thereof, and determined whether the Depart-
ment’s proposed cures met the minimum requirements of 
these laws. If the proposals so complied, the court could 
then have properly allowed evidence of the proposed cures 
to go to the jury. If the proposals did not so comply, the 
evidence should have been excluded. If there were any 
disputed issues of fact concerning their application, the trial 
court was required to determine the legal requirements of 
the code and give appropriate instructions to the jury 
thereon so that it could resolve such issues of fact. But it 
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was not the province of the jury to determine whether the 
Department’s proposed cures met the requirements of the 
code based on the witnesses’ opinions. 

Although many Florida appellate court interpretations of F.S.
90.703 may appear inconsistent, the practitioner risks an erroneous ruling 
and reversal on appeal if expert testimony is admitted, over objection, 
regarding an ultimate issue that directs the fact-finder how to rule, even 
though the testimony would be helpful to the fact-finder. 

E. [§11.43] Basis Of Expert Opinion 

F.S. 90.704 allows expert opinion testimony based on facts or data 
not necessarily admitted into evidence. If the facts or data are of a “type 
reasonably relied upon by experts in the subject to support the opinion 
expressed,” the expert may rely on such information in giving an opinion, 
even though the facts are not admissible into evidence. Id. However, if the 
expert bases his or her opinion on facts or data that are otherwise 
inadmissible, such facts or data cannot be disclosed to the jury “unless the 
court determines that their probative value in assisting the jury to evaluate 
the expert’s opinion substantially outweighs their prejudicial effect.” Id.

The practitioner should note that the 2013 Amendments to the 
Florida Evidence Code amended F.S. 90.704 to change the standard of 
admissibility for scientific expert evidence from the Frye standard to 
the Daubert standard and the standard found in Fed.R.Evid. 702. However, 
in 2017, the Florida Supreme Court declined to adopt the 2013 Amendments 
to F.S. 90.704 of the Florida Evidence Code, to the extent they are 
procedural. In re Amendments to Florida Evidence Code, 210 So.3d 1231 
(Fla. 2017). See Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 U.S. 
579, 113 S.Ct. 2786, 125 L.Ed.2d 469 (1993); Frye. v. United States, 293 F. 
1013 (D.C. Cir. 1923), 34 A.L.R. 145. In October 2018, the Daubert law 
was found to be unconstitutional by the Court as “the Legislature exceeded 
its authority in adopting statutes [which] infringe on the authority of [the] 
[Supreme Court of Florida] to determine matters of practice or procedure.” 
DeLisle v. Crane Co., 43 FLW S459 (Fla. 2018). For further discussion of 
this, see § VI.C.3.c and Chapter 13 of this manual. 

The Florida Supreme Court has held that, as a general rule, once an 
expert is deemed qualified by the trial court, it is the expert who determines 
whether sufficient facts have been presented to the expert upon which to 
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base an opinion unless the factual predicate has omissions that are glaring 
deficiencies or are “obviously necessary to the formation of an opinion.” 
Huff v. State, 495 So.2d 145, 148 (Fla. 1986). In Honeywell, Inc. v. Trend 
Coin Co., 449 So.2d 876 (Fla. 3d DCA 1984), approved in part, quashed in 
part on other grounds 487 So.2d 1029, the court held that it was error for 
the trial court to exclude expert testimony on the value of personal property 
because of the methodology of valuation. In so holding, the court 
determined that questions of methodology are more likely to go to the 
weight to be accorded the testimony rather than to the admissibility of the 
testimony. See Wiggins v. Leinenweber, 404 So.2d 778 (Fla. 1st DCA 
1981). But see M. J. Stavola Farms, Inc. v. Dept. of Transportation, State of 
Florida, 742 So.2d 391, 395 (Fla. 5th DCA 1999) (when “expert’s opinion 
is unsupported by the evidence or law, [it] is misleading because it employs 
an erroneous methodology, and is properly excluded”). 

In a construction defect case, a general contractor was permitted to 
render an expert witness opinion on the cost to repair the defective work, 
based on an estimate of its subcontractor, because this is the type of data 
reasonably relied on by this type of expert. Gomez v. Couvertier, 409 So.2d 
1174 (Fla. 3d DCA 1982). The expert may base an opinion on such 
information even if it would be inadmissible at trial. Sikes v. Seaboard 
Coast Line Railroad Co., 429 So.2d 1216 (Fla. 1st DCA 1983). See also 
Kloster Cruise, Ltd. v. Rentz, 733 So.2d 1102 (Fla. 3d DCA 1999). 

An expert may often rely on a layperson’s report in forming the 
expert’s opinion. For example, in Casa Linda Tile & Marble Installers, Inc. 
v. Highlands Place 1981, Ltd., 642 So.2d 766, 768 (Fla. 4th DCA 1994), in 
which a layperson tested tiles at an architect’s instructions, the court found 
“no reason to preclude a supervising architect from evaluating the 
workmanship of subcontractors notwithstanding the architect’s lack of more 
specific expertise in the particular field.” Similarly, in Peninsula Federal 
Savings & Loan Ass’n v. DKH Properties, Ltd., 616 So.2d 1070 (Fla. 3d 
DCA 1993), the court held that, under F.S. 90.704, the trial court 
erroneously excluded the testimony of an expert relying on data assembled 
by an employee under the expert’s supervision. See also Vega v. State Farm 
Mutual Automobile, 45 So.3d 43 (Fla. 5th DCA 2010) (in attempting to 
place value on personal property, especially unique property such as 
customized, vintage automobile, it is entirely reasonable for expert to 
consult knowledgeable people and sources concerning sales and market 
trends to arrive at estimate of value). A good summary of case law on this 
principle under F.S. 90.704 can be found in Hungerford v. Mathews, 511 
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So.2d 1127 (Fla. 4th DCA 1987). Of course, counsel must lay the founda-
tion that the facts or data are customarily relied on in forming such opinions, 
not just the opinions for a particular case. 

Under Fed.R.Evid. 703, an expert may also rely on reports of 
government agencies, safety codes published by safety organizations, 
financial reports, and audits, even if not admitted into evidence. Soden v. 
Freightliner Corp., 714 F.2d 498 (5th Cir. 1983). 

Although expert opinion may be based on otherwise inadmissible 
evidence when the facts and data are of a type reasonably relied on by 
experts, the expert witness may not, through opinion testimony, serve as a 
“conduit” to present inadmissible evidence before the trier of fact. Erwin v. 
Todd, 699 So.2d 275 (Fla. 5th DCA 1997); Maklakiewicz v. Berton, 652 
So.2d 1208 (Fla. 3d DCA 1995). As explained by the Florida Supreme 
Court in Linn v. Fossum, 946 So.2d 1032, 1038 (Fla. 2006), the rationale 
behind this prohibition is twofold:

First, allowing the presentation of otherwise inadmissible 
evidence merely because an expert relied on it in forming an 
opinion undermines the rules of evidence that would have 

precluded its admission. . . . When an expert’s testimony 
acts as a conduit for inadmissible hearsay, the evidence is 
presented to the jury without affording the opposing party 
an opportunity to cross-examine and impeach the source of 
the hearsay. 

*** 

Second, testimony that serves as a conduit for inadmissible 
evidence is inadmissible under section 90.403, Florida 
Statutes (2005), because its probative value is “substantially 
outweighed by the danger of unfair prejudice, confusion of 
issues [or] misleading the jury.” 

Additionally, Rule 703 expressly recognizes the danger of 
allowing expert testimony to become a conduit for inadmissible evidence 
by creating a presumption against disclosing to the jury the inadmissible 
facts or data relied on by the expert in forming an opinion.  

In Gerber v. Iyengar, 725 So.2d 1181, 1185 (Fla. 3d DCA 1999), 
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the court held that an expert’s redirect testimony concerning personal 
conversations with the author of a treatise regarding statements in that 
book was “inadmissible hearsay”; the expert could not with his testimony 
“serve as a conduit for . . . ‘inadmissible hearsay opinion[s].’” If, however, 
hearsay evidence was admitted without objection, the court may allow its 
consideration in propounding a hypothetical question to an expert. See 
McKenzie v. State, 332 So.2d 48 (Fla. 2d DCA 1976). Courts have also 
interpreted F.S. 90.704 to prevent an expert in one field from testifying on 
the expert opinion given by an expert in another field (presumably based 
on a conduit analysis). See, e.g., Harrison v. Savers Federal Savings & 
Loan Ass’n, 549 So.2d 712 (Fla. 1st DCA 1989). 

F.S. 90.705(1) allows the expert to “testify in terms of opinion or 
inferences and give reasons without prior disclosure of the underlying facts 
or data.” The expert is required, however, to specify those “underlying facts 
or data” on cross-examination or voir dire examination by the opposing 
party before the expert’s testimony. The opinion will be inadmissible when 
it is apparent that the opinion is based on insufficient data. Doctors Co. v. 
State, Dept. of Insurance, 940 So.2d 466 (Fla. 1st DCA 2006). See Arkin 
Construction Co. v. Simpkins, 99 So.2d 557 (Fla. 1957); Cedars Medical 
Center, Inc. v. Ravelo, 738 So.2d 362 (Fla. 3d DCA 1999). However, the 
burden of establishing the insufficiency of the data is on the party against 
whom the data are offered. Centex-Rooney Construction Co. v. Martin 
County, 706 So.2d 20 (Fla. 4th DCA 1998). If, during voir dire, it is 
established by “prima facie evidence” that the expert did not rely on 
“sufficient facts in forming an opinion, the proponent of the evidence must 
lay an additional foundation that the opinion is adequately based on 
relevant facts before the opinion is admissible.” Id. at 28; see Central 
Florida Plastering & Development v. Sovran Construction Co., 679 So.2d 
1226 (Fla. 5th DCA 1996). Moreover, if on cross-examination, the expert 
cannot specify the underlying facts or data as required by F.S. 90.705(1), 
and “the party offering the opinion cannot establish the adequacy of the 
underlying facts,” the opinion should be inadmissible. Marks v. Marks, 576 
So.2d 859, 861 (Fla. 3d DCA 1991). 

Generally, it is good practice for purposes of persuasion to have the 
expert develop the facts that led to the opinion. Of course, opposing counsel 
may require the expert to specify the facts and data relied on and voir dire or 
cross-examine the witness for the purpose of excluding the testimony. 



11-81 

F. [§11.44] Hypothetical Questions 

Although the enactment of F.S. 90.705 eliminated the need for 
asking hypothetical questions to elicit an expert’s opinion, hypothetical 
questions are proper and important in certain situations. F.S. 90.705(1) 
permits an expert to testify without prior disclosure of the underlying facts 
or data. Thus, an expert may express an opinion and base his or her opinion 
on facts of which the expert does not have personal knowledge without the 
use of a hypothetical question. The Florida Evidence Code does not, 
however, prohibit counsel from using a hypothetical question and permits 
counsel to decide whether to do so. Smith v. State, 7 So.3d 473 (Fla. 2009). 
Often, a hypothetical question to an expert witness can weave the facts 
established into a form of mini-summation and be most persuasive. 

A trial judge has discretion in ruling on the propriety of the 
hypothetical questions asked of an expert witness. Although the Florida 
Evidence Code does not specify the manner in which a hypothetical 
question can be used, Florida courts have established a number of 
guidelines. A hypothetical question to an expert may assume facts not yet in 
evidence, but those facts must be established later at trial. North Broward 
Hospital District v. Johnson, 538 So.2d 871 (Fla. 4th DCA 1989); Holt v. 
State, 422 So.2d 1018 (Fla. 1st DCA 1982). This procedure is risky because, 
if the underlying evidence is not proved later during the trial, the ruling may 
constitute reversible error. Id.

In framing the question, counsel may rely on the evidence 
introduced during trial in the light most favorable to his or her theory. 
Therefore, the question may be based on a fact in dispute as long as there is 
evidence in the record to support the fact. See Autrey v. Carroll, 240 So.2d 
474 (Fla. 1970); North Broward Hospital District v. Johnson by & through 
Johnson, 538 So.2d 871 (Fla. 4th DCA 1989); Chiles v. Beaudoin, 384 
So.2d 175 (Fla. 2d DCA 1980); Nationwide Mutual Insurance Co. v. 
Griffin, 222 So.2d 754 (Fla. 4th DCA 1969). It may be error for a trial court 
to prohibit counsel from asking an expert witness hypothetical questions 
based on a fact that was subject to conflicting testimony. Partyka v. Florida 
Dept. of Transportation, 606 So.2d 495 (Fla. 4th DCA 1992).  

In Smith, the Florida Supreme Court held that the trial court did not 
abuse its discretion in denying a motion for a mistrial because a mistrial was 
not appropriate due to the fact that the hypothetical question and answer 
were not improper. Defense counsel’s objections to the state’s first 
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hypothetical question were as to the form of the question itself — that it was 
in a narrative form and compound — not that the state’s hypothetical 
question was based on facts not in evidence. The defense’s objection to the 
second version of the hypothetical was, “This is not a proper basis for this 
expert’s opinion.” Id. at 501. The trial court sustained that objection. But 
defense still did not object that the question assumed facts not supported in 
the evidence. Defense counsel never objected to the state’s third version of 
the hypothetical.  

The hypothetical question may be “based on an assumed state of 
facts which the evidence in the record tends to prove, even by inference.” 
Fouts v. State, 374 So.2d 22, 29 (Fla. 2d DCA 1979), disapproved on other 
grounds 408 So.2d 1037. There must, however, be a “relation between the 
facts as they were assumed to be established and the conclusion which the 
examiner sought” by the hypothetical question. Southern Utilities Co. v. 
Murdock, 99 Fla. 1086, 128 So. 430, 432 (1930). “[H]ypothetical questions 
need not be an exact reproduction of the evidence and counsel may pose 
hypothetical questions upon any reasonable theory as to the effect of 
evidence. Should the jury find such evidence is not proved, the questions 
and answers must simply be disregarded.” Zerega v. State, 260 So.2d 1, 3 
(Fla. 1972). 

If the hypothetical omits a critical and material fact, the expert’s 
opinion based on that hypothetical cannot constitute competent evidence and 
an objection should be sustained. Carnival Cruise Lines, Inc. v. Rodriguez, 
505 So.2d 550 (Fla. 3d DCA 1987). 

G. Examination Of Expert With Secondary Authority 

1. [§11.45] Direct And Redirect Examination 

During direct and redirect examination “‘experts cannot bolster or 
corroborate their opinions with the opinions of other experts who do not 
testify,’ as ‘[s]uch testimony improperly permits one expert to become a 
conduit for the opinion of another expert who is not subject to cross-
examination.’” Philip Morris USA, Inc. v. Pollari, 228 So.3d 115, 129 (Fla. 
4th DCA 2017), quoting Schwarz v. State, 695 So.2d 452, 455 (Fla. 4th 
DCA 1997). As recently explained by the Florida Supreme Court, 
“[i]mproper bolstering occurs when an expert testifies on direct examination 
that some other authority not subject to cross-examination, such as another 
expert whom the witness consulted or a secondary treatise, agrees with the 
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testifying expert’s opinions.” Gutierrez v. Vargas, 239 So.3d 615, 627 (Fla. 
2018). “This prohibition applies ‘the general rule that it is improper on 
direct examination to introduce evidence to support the credibility of a 
witness’ to the testimony of expert witnesses.” Id., quoting Linn v. Fossum, 
946 So.2d 1032 (Fla. 2007). The reasons for this rule are twofold:  

[F]irst, such testimony “indicates a group consensus based 
on hearsay that would not be conveyed by testimony that 
the expert relied on records, tests, or reports from ... medical 
providers directly involved in the diagnosis or treatment of 
the patient.” . . . Second, “[t]he opposing party is unable to 
cross-examine the nontestifying experts who participated in 
the consultation[,]” and “there is no way for the trial court 
to assess whether the consulting expert, upon whom the 
testifying expert relied in whole or in part, is herself 
qualified or had a proper foundation.” . . . In other 
words, “opinion testimony by consensus is essentially 
immune to challenge” and is therefore inadmissible. 
[Internal citations omitted.] 

Id. 

Thus, during direct examination, treatises cannot be read to the 
expert witness and experts cannot testify that treatises agree with their 
opinions to bolster their opinion testimony. Erwin v. Todd, 699 So.2d 275 
(Fla. 5th DCA 1997); Schwarz. Furthermore, an expert cannot testify on 
redirect examination that the expert has “personally spoken” to the author of 
the treatise concerning his or her statements. Gerber v. Iyengar, 725 So.2d 
1181, 1185 (Fla. 3d DCA 1999). 

 The use of articles, journals, or treatises as substantive evidence has 
long been held improper under Florida law “‘because the opposing party 
cannot cross-examine and impeach the source of the hearsay.’” Nationwide 
Mutual Fire Insurance Co. v. Darragh, 95 So.3d 897, 901 (Fla. 5th DCA 
2012), quoting Duss v. Garcia, 80 So.3d 358, 364 (Fla. 1st DCA 2012). In 
the same way, allowing an expert to bolster his or her testimony is strictly 
forbidden because it “deprives the opposing party of the opportunity to 
cross-examine the non-testifying experts.” Miller v. State, 127 So.3d 580, 
586 (Fla. 4th DCA 2012). 

Florida’s rule prohibiting the bolstering of expert opinions with 
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authoritative publications is derived from F.S. 90.706, which allows the use 
of a publication on cross-examination of an expert witness if the expert 
recognizes it as authoritative. Philip Morris USA, Inc. v. Pollari, 228 So.3d 
115, 129 (Fla. 4th DCA 2017). See State Dept. of Corrections v. Junod, 217 
So.3d 200 (Fla. 1st DCA 2017). Because F.S. 90.706 only provides for the 
use of such treatises or publications on cross-examination, the statute “does 
not allow statements in a learned treatise to be used as substantive evidence 
since the treatise is hearsay if it is offered as substantive evidence.” Green v. 
Goldberg, 630 So.2d 606, 609 (Fla. 4th DCA 1993). See § 11.46. 
Furthermore, “the mere mention of [a treatise] provides credibility to the 
expert’s opinion not available to the opposing expert.” Cordoba v. 
Rodriguez, 939 So.2d 319, 322 (Fla. 4th DCA 2006). 

Finally, a trial court cannot base its opinion on scientific articles or 
publications that have not been judicially noticed, have not been shown to 
be the type of sources relied on by experts, and have not been the subject of 
testimony by an expert. State, Dept. of Health & Rehabilitative Services v. 
Cox, 627 So.2d 1210 (Fla. 2d DCA 1993), approved in part, quashed in part 
on other grounds 656 So.2d 902. 

2. [§11.46] Cross-Examination 

F.S. 90.706 allows the use of a “published treatise, periodical, book, 
dissertation, pamphlet, or other writing” on cross-examination of an expert 
witness if the expert recognizes it as authoritative. Philip Morris USA, Inc. 
v. Pollari, 228 So.3d 115, 129 (Fla. 4th DCA 2017). See State Dept. of 
Corrections v. Junod, 217 So.3d 200 (Fla. 1st DCA 2017); Call v. Tirone, 
522 So.2d 533 (Fla. 3d DCA 1988). Statements in a learned treatise, 
however, cannot be used as substantive evidence because the treatise is 
hearsay. Green v. Goldberg, 630 So.2d 606 (Fla. 4th DCA 1993). Florida 
courts have found it is error for a trial court to allow opposing counsel to 
read portions of a text on cross-examination of an expert when the 
authoritativeness of the author or text has not been established. See Myron 
by & through Brock v. Doctors General Hospital, Ltd., 704 So.2d 1083 (Fla. 
4th DCA 1998). 

If the expert, during cross-examination, does not recognize the 
treatise as authoritative, the party offering the treatise has the burden to 
prove authoritativeness, and the trial court may abuse its discretion by 
denying the party an opportunity to establish this burden. Chesterton v. 
Fisher, 655 So.2d 170 (Fla. 3d DCA 1995). For example, in Fravel v. 
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Haughey, 727 So.2d 1033 (Fla. 5th DCA 1999), the court held that the trial 
court erred because the party was provided no opportunity to establish the 
text’s authoritativeness. However, because the party failed to make an offer 
of proof as to the substance of the article, appellate review was deemed 
waived. See F.S. 90.104(1)(b); §11.17.  

Under F.S. 90.706, if the cross-examined expert witness does not 
acknowledge the authoritativeness of the writing, the trial court may make 
its own determination regarding the writing’s authoritativeness. See, e.g., 
Kirkpatrick v. Wolford, 704 So.2d 708 (Fla. 5th DCA 1998) (trial court did 
not abuse its discretion in determining that technical bulletins and 
committee opinions were authoritative). The court’s determination, 
however, should not be based on a preponderance of the evidence. Rather, 
the “expert is free to explain his or her reason for disagreement with the text, 
such as a flawed methodology”; having at least “some credible evidence to 
support the conclusion that a text is authoritative, a trial judge acts within 
his or her discretion in deeming a . . . text authoritative for cross-
examination purposes.” Id. at 710. 

VII. USE OF DEPOSITIONS AT TRIAL 

A. [§11.47] In General 

Depositions may be used instead of live testimony at trial if certain 
statutory conditions are met. Under Fla.R.Civ.P. 1.330(a), a deposition may 
be used at trial against any party who was present or represented at the 
taking of the deposition or who had reasonable notice of the deposition, 
provided the deposition is otherwise admissible under the rules of evidence 
and Rules 1.330(a)(1)–(a)(6). 

Reasonable notice depends on the circumstances, but one day’s 
notice has been held insufficient and a basis to reject an offer to receive the 
deposition transcript into evidence when counsel could not and did not 
attend. No objection may be required at the time the notice is served. See 
Broward Industrial Plating, Inc. v. Weiby, 394 So.2d 1117 (Fla. 1st DCA 
1981). Presumably, if notice is provided and the adverse party does not 
appear, the deposition may be used against that party. 

When authorized by Rule 1.330, a deposition may be used so far as 
it is admissible under the rules of evidence “applied as though the witness 
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were then present and testifying.” Rule 1.330(a). See Phillip Morris USA, 
Inc. v. Duignan, 243 So.3d 426 (Fla. 2d DCA 2017) (when deposition 
testimony was read by lawyers to jury as substantive evidence at trial, it was 
presented “as though the witness was present and testifying” in person at 
trial; therefore, deposition testimony was trial testimony). 

“It is generally accepted that when an exception to the rule 
excluding depositions as hearsay is not found in the Rules of Civil 
Procedure, the evidence code may provide such an exception in a civil 
proceeding.” Jones v. State, 189 So.3d 853, 855 (Fla. 4th DCA 2015). 
Therefore, if a deposition is not admissible under an exception to Rule
1.330, courts in civil actions look to the Florida Evidence Code in search of 
an exception. But see Friedman v. Friedman, 764 So.2d 754 (Fla. 2d DCA 
2000) (limiting admittance of discovery deposition of nonparty witness at 
trial as substantive evidence to Florida Rules of Civil Procedure). The 
Florida Evidence Code provides that testimony may be hearsay under F.S.
90.801(1)(c), and unless the testimony falls within an exception to the 
hearsay rule or is not being introduced for its truth, it may be ruled 
inadmissible as evidence at trial. F.S. 90.802. See Dinter v. Brewer, 420 
So.2d 932 (Fla. 3d DCA 1982). Appellate courts have found reversible error 
when lower courts have refused to permit the use of admissible deposition 
testimony. Crowe v. Lowe, 942 So.2d 903 (Fla. 4th DCA 2006). 

As to the admissibility of former testimony in a deposition, Rule
1.330 and F.S. 90.804(2)(a) “must be considered in conjunction; and when 
the offered deposition testimony meets the requirements of either, it is 
admissible.” Johns-Manville Sales Corp. v. Janssens, 463 So.2d 242, 259 
(Fla. 1st DCA 1984). Prior testimony is admissible when “the declarant is 
unavailable as a witness” as defined in F.S. 90.804(1), and the former 
testimony was  

given as a witness at another hearing of the same or a 
different proceeding, or in a deposition taken in compliance 
with law in the course of the same or another proceeding, if 
the party against whom the testimony is now offered, or, in 
a civil action or proceeding, a predecessor in interest, had an 
opportunity and similar motive to develop the testimony by 
direct, cross, or redirect examination. 

F.S. 90.804(2)(a); see Thompson v. State, 619 So.2d 261 (Fla. 
1993). It is error to introduce a deposition into evidence if it does not meet 
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F.S. 90.804(2)’s requirements. See Reeser v. Boats Unlimited, Inc., 432 
So.2d 1346 (Fla. 4th DCA 1983). The practitioner should note, however, 
that even if a deposition is inadmissible as former testimony under Rule
1.330 and F.S. 90.804(2), it may be admissible under another hearsay 
exception, such as an admission by a party under F.S. 90.803(18). See 
Warner v. Reiss, 623 So.2d 777 (Fla. 1st DCA 1993). Although videotaped 
depositions are permitted by Rule 1.310(b)(4), use of videotapes as part of 
the appellate record, in lieu of a written transcript, is not authorized. Florida 
appellate courts have addressed this record deficiency and stated that when 
videotapes are played to the trial court, the court reporter should continue 
transcribing the testimony. Travieso v. Golden, 643 So.2d 1134 (Fla. 4th 
DCA 1994), citing Matson v. Wilco Office Supply & Equipment Co., 541 
So.2d 767 (Fla. 1st DCA 1989). 

An errata sheet, which may contain changes to the deposition, is 
considered part of the deposition for admissibility purposes. Motel 6, Inc. v. 
Dowling, 595 So.2d 260 (Fla. 1st DCA 1992). If the deponent has made 
substantive changes on the errata sheet, as allowed under Rule 1.310(e), any 
objections to the admission of the errata sheet as part of the deposition 
transcript at trial are waived unless a party reopens the deposition to cross-
examine the witness concerning the changes or files a motion before trial to 
suppress the deposition, as allowed under Rule 1.330(d)(4). Motel 6, Inc.; 
see also Feltner v. Internationale Nederlanden Bank, N.V., 622 So.2d 123 
(Fla. 4th DCA 1993). 

Counsel should recall the aspirational guidelines in Fla. Bar 
Professionalism Expectations, §2.8 and Fla. Bar Trial Lawyers Section, 
Guidelines for Professional Conduct L3, as well as the obligations of any 
pretrial orders of the court relating to disclosure to opposing counsel of 
depositions intended to be read during trial. 

B. [§11.48] Impeachment; Use Of Portion Of Deposition 

Under Fla.R.Civ.P. 1.330(a)(1), a deposition or any part of it may 
be used “for the purpose of contradicting or impeaching the testimony of the 
deponent as a witness or for any purpose permitted by the Florida Evidence 
Code.” The rule also contains an express requirement that the deposition be 
otherwise admissible under the rules of evidence. 

To be admissible as impeachment evidence, a statement in the 
deposition must be inconsistent with in-court testimony or be otherwise 
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admissible. See David v. City of Jacksonville, 534 So.2d 784 (Fla. 1st DCA 
1988). See also Fed.R.Civ.P. 32. A prior statement must either directly 
contradict or materially differ from the expected testimony at trial to be 
deemed an inconsistent statement under F.S. 90.608(1). “That includes 
allowing ‘witnesses to be impeached by their previous failure to state a fact 
in circumstances in which that fact naturally would have been asserted.’” 
State v. Smith, 573 So.2d 306, 313 (Fla. 1991), quoting Jenkins v. Anderson, 
447 U.S. 231, 239, 100 S.Ct. 2124, 65 L.Ed.2d 86 (1980). 

F.S. 90.614(2) specifies conditions for introducing prior inconsistent 
statements of a witness: 

Extrinsic evidence of a prior inconsistent statement by a 
witness is inadmissible unless the witness is first afforded 
an opportunity to explain or deny the prior statement and 
the opposing party is afforded an opportunity to interrogate 
the witness on it, or the interests of justice otherwise 
require. If a witness denies making or does not distinctly 
admit making the prior inconsistent statement, extrinsic 
evidence of such statement is admissible. This subsection is 
not applicable to admissions of a party-opponent as defined 
in s. 90.803(18). 

Under Florida law, the identification of the time, place, and entity 
taking the prior statement, of which the witness claims no recollection, has 
been held to be a sufficient predicate under F.S. 90.614 for admission into 
evidence of the prior statement. Similarly, during cross-examination, if a 
witness claims no recollection of a question and/or answer from an earlier 
deposition after being referred to such deposition and given an opportunity 
to explain or clarify his or her understanding of the question and/or answer, 
the transcript of the question and answer may be admitted into evidence. 
Floyd v. Florida Dept. of Corrections, 2017 WL 4229054 (N.D. Fla. 2017). 

In Pugh v. State, 637 So.2d 313 (Fla. 3d DCA 1994), the court 
reversed the trial court’s decision for erroneously excluding a portion of a 
deposition as a prior inconsistent statement of a key witness when the 
witness, during cross-examination, could not recall the questions asked or 
answers given at his deposition. The court held that the transcript of the 
deposition testimony constituted admissible extrinsic evidence of the 
statement. See also Annis v. First Union National Bank of Florida, 566 
So.2d 273, 275 (Fla. 1st DCA 1990) (trial court erroneously excluded 
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deposition testimony that was “relevant impeachment evidence going to the 
issue of the credibility of trial testimony on a question central to the issue of 
liability”). 

However, if only a portion of a deposition is offered into evidence, an 
adverse party may require the proponent to introduce any other part (or the 
whole deposition) that in fairness should be considered. Rule 1.330(a)(4). See 
also F.S. 90.108 (rule of completeness); Fed.R.Civ.P. 32. Florida courts have 
held that “where one party reads selected and prejudicial portions of the other 
party’s deposition for impeachment, it is error to prohibit opposing counsel 
from reading other portions of that same deposition in an effort to demonstrate 
the ‘whole truth.’” Kaminsky v. Travelers Indemnity Co., 474 So.2d 287, 288 
(Fla. 3d DCA 1985).  

C. [§11.49] Testimony Of Party Or Corporate Representative 

The deposition of a party or a person identified with a party may be 
used in the opposing party’s case-in-chief for any purpose. Fla.R.Civ.P.
1.330(a)(2). 

The deposition of any party who at the time of the deposition was an 
officer, director, or managing agent or a person designated to testify on 
behalf of a private or public corporation, partnership, association, or 
governmental agency that is a party may be used by an adverse party for any 
purpose (substantive or otherwise), regardless of whether the witness is 
present within 100 miles of the court, has been subpoenaed, or is otherwise 
able or available to testify. See Kelley v. Webb, 676 So.2d 538 (Fla. 5th 
DCA 1996) (although witness was at trial and available to testify, trial court 
erred by not allowing plaintiff to read or publish portions of witness’s 
deposition); Canales v. Compania de Vapores Realma, S.A., 564 So.2d 1212 
(Fla. 3d DCA 1990) (reversible error not to admit deposition of ship owner’s 
representative). 

Relevant out-of-court statements of a party opponent are admissible 
at trial as admissions under F.S. 90.803(18) “not because it is against the 
interest of the party who made it, but simply because it is the party 
opponent’s statement and . . . the party opponent cannot complain about not 
cross-examining him or herself.” State v. Elkin, 595 So.2d 119, 120 (Fla. 3d 
DCA 1992). Courts do not require that the admissions actually be against a 
party’s interest: 



11-90 

“The common name of the exception, e.g., admission, may 
be misleading since there is no requirement that the 
adversary admit anything in the statement. A more precise 
term for the exception is ‘statement by a party-opponent.’ 
An exculpatory statement of a party is admissible against 
the party making the statement under section 90.803(18).” 
. . . Thus, appellant’s statement is admissible regardless of 
whether it may be deemed exculpatory. [Internal citations 
omitted.] 

Delacruz v. State, 734 So.2d 1116, 1122 (Fla. 1st DCA 1999). Moreover, 
these statements are admissible as substantive evidence. See id. See also 
Costa v. School Board of Broward County, 701 So.2d 414 (Fla. 4th DCA 
1998) (trial court erred in not admitting into evidence under F.S. 90.803(18), 
deposition testimony that contained admissions of school board’s 
investigator who was employee of board). 

In preparing for trial, counsel should ascertain, through discovery or 
otherwise, the status of significant witnesses and determine their 
relationship with and duties to the opposing party. This information may 
become useful at trial for supporting the introduction of admissions if the 
person is sufficiently identified with the party. Use of a deposition is a 
particularly effective tactic when damaging admissions are elicited in the 
deposition. 

D. [§11.50] Unavailable Witness 

Under Fla.R.Civ.P. 1.330(a)(3)(A)–(a)(3)(D), the deposition of any 
witness may be used at trial if: 

 the witness is dead; 

 the witness is over 100 miles from the place of trial or out of 
state, unless the absence was procured by the party offering the 
deposition; 

 the witness is unable to attend or testify because of age, illness, 
infirmity, or imprisonment; or 

 the party is unable to procure the attendance by subpoena. 



11-91 

To use the deposition testimony of an unavailable witness at trial, 
the proponent must prove the witness is indeed unavailable. See Robinson v. 
State, 707 So.2d 688 (Fla. 1998). The proponent of the testimony also has 
the burden of showing that it exercised due diligence in making a good faith 
offer to secure the appearance of the unavailable witness. Essex v. State, 958 
So.2d 431 (Fla. 4th DCA 2007). See Wilson v. State, 45 So.3d 514 (Fla. 4th 
DCA 2010). 

“Unavailability” of a witness is defined in F.S. 90.804(1) and 
includes, in addition to physical absence from trial, a witness’s suffering 
from a lack of memory (F.S. 90.804(1)(c)) and refusal to answer questions 
(F.S. 90.804(1)(b)). See Lightbourne v. State, 644 So.2d 54 (Fla. 1994). 
However, if the reason for the witness’s unavailability is “due to the 
procurement or wrongdoing of the party who is the proponent” of the 
witness’s statement, the witness is not considered unavailable. F.S.
90.804(1). 

The trial court has “broad discretion as to the source, nature, and 
sufficiency of the facts” the court may consider for the purpose of 
determining “unavailability,” and proof may be satisfied by the deponent’s 
own statement of unavailability contained in the deposition. Colonnades, 
Inc. v. Vance Baldwin, Inc., 318 So.2d 515, 517 (Fla. 4th DCA 1975). 
“Proof which raises a reasonable presumption is sufficient to provide the 
basis for admission of a deposition under rule 1.330.” Hutchings v. Liles, 86 
So.3d 1279, 1281 (Fla. 1st DCA 2012). The representations of counsel have 
been found to be sufficient for purposes of the required showing. See Crowe 
v. Lowe, 942 So.2d 903 (Fla. 4th DCA 2006). The fact that counsel has been 
unable to locate a witness and did not know her whereabouts has been found 
sufficient to support admission of a deposition. See Christopher’s Inc. v. 
Podolnick, 458 So.2d 777 (Fla. 4th DCA 1984). However, the court in 
Henderson v. Dade County School Board, 734 So.2d 549, 550 (Fla. 3d DCA 
1999), cautioned: 

[A]lthough we view the introduction of [the witness’s] 
videotaped deposition as proper because of statements 
during the deposition indicating that [the witness] planned 
to attend college out-of-state (thus explaining her 
nonavailability), . . . the better course of action would be for 
the [proponent] to affirmatively show that it was unable to 
procure [the witness’s] attendance by subpoena. 
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Accordingly, if a witness is unavailable to testify, counsel should be 
prepared to offer proof of unavailability and not risk reliance on the court’s 
acceptance or on dated deposition testimony. In addition, the trial court 
should specifically make a finding of unavailability if depositions are 
admitted under this exception. See Desimone v. Old Dominion Insurance 
Co., 740 So.2d 1233 (Fla. 4th DCA 1999) (trial court erred in admitting 
depositions of two former employers, absent the unavailability findings 
required by Rule 1.330); Collins v. Timber, 536 So.2d 351 (Fla. 1st DCA 
1988) (error to rely on deposition testimony when absence at hearing was 
not shown to be excused due to any of factors enumerated in Rule
1.330(a)(3)). 

If a witness is unable to appear in person to testify because the 
witness resides in a foreign country, the Florida Supreme Court has 
approved, in a criminal proceeding and under certain specified conditions, a 
live satellite transmission of the witness’s testimony. Harrell v. State, 709 
So.2d 1364 (Fla. 1998). If the business litigator is unable to obtain the 
presence of a key witness at trial and no deposition transcript or videotaped 
deposition of the witness exists or can be taken, counsel may request a court 
ruling in advance of the trial and argue that public policy supports a motion 
for the witness to testify live by satellite. Counsel should realize, however, 
that because Harrell relies on a Confrontation Clause analysis, which is only 
applicable to criminal proceedings, attempts to present a live satellite 
transmission of a witness’s testimony should be made only as a last resort.  

E. [§11.51] Expert Witness 

The Federal Rules of Civil Procedure have no special rule for use at 
trial of an expert’s deposition, and depositions in general may be used at 
trial only if certain conditions are met. See Fed.R.Civ.P. 32(a). In Florida, 
however, the deposition of an expert or skilled witness may be used at trial 
for any purpose, “regardless of the place of residence of the witness or 
whether the witness is within the distance prescribed by rule 1.330(a)(3).” 
Fla.R.Civ.P. 1.390(b). See also Rule 1.330(a)(3)(F) (permits deposition of 
witness, whether or not party, to be used by any party for any purpose if 
court finds witness is expert or skilled witness). In Doctors Co. v. Plummer, 
210 So.3d 711 (Fla. 5th DCA 2017), the court held that the trial court 
reversibly erred in excluding the deposition testimony of an emergency 
room physician who treated the decedent. In excluding the deposition 
testimony, the trial court inexplicably declined to find the physician to be a 
skilled witness under Rule 1.330(a)(3)(F). Under Rule 1.390(b), “[n]o 
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special form of notice need be given that the deposition will be used for 
trial.” See Robison by & through Bugera v. Faine, 525 So.2d 903 (Fla. 3d 
DCA 1988). 

Under Rule 1.310(b)(4), “[a]ny deposition may be recorded by 
videotape without leave of court or stipulation of the parties, provided the 
deposition is taken in accordance with this subdivision.” Therefore, either 
party may videotape a deposition if proper notice is given. See Ross v. 
Hobbs, 705 So.2d 955 (Fla. 2d DCA 1998). In Ross, the court held that the 
trial court’s granting of a motion for a protective order prohibiting the 
plaintiffs from videotaping the deposition of an expert taken by the 
defendant departed from the essential requirements of the law, because the 
defendant failed to assert that she did not receive proper notice of the 
plaintiffs’ intent to videotape the deposition. Not only can a deposition be 
videotaped with proper notice under Rule 1.310(b)(4), but it can also be 
used at trial under Rule 1.330(a)(2). Specifically, Rule 1.330(a)(2) provides, 
in relevant part, that “[t]he deposition of a party . . . may be used by an 
adverse party for any purpose.” See Borden Dairy Company of Alabama, 
LLC v. Kuhajda, 152 So.3d 763 (Fla. 1st DCA 2014). 

If counsel intends to call an expert to testify at trial and a deposition 
of the expert exists, it is important that counsel advise the expert to appear 
timely at trial. In Irwin v. Blake, 589 So.2d 973 (Fla. 4th DCA 1992), the 
court held that the trial court did not abused its discretion by ordering an 
expert’s deposition to be read at trial as a substitute for live testimony after 
the court waited over an hour for the expert to appear at trial. 

F. [§11.52] Exceptional Circumstances 

The court may allow the introduction of depositions in “exceptional 
circumstances” upon application and notice. Fla.R.Civ.P. 1.330(a)(3)(E). 
Such exceptional circumstances must “exist as to make it desirable, in the 
interest of justice and with due regard to the importance of presenting the 
testimony of witnesses orally in open court, to allow the deposition to be 
used.” Id. See State, Dept. of Health & Rehabilitative Services v. Bennett, 
416 So.2d 1223 (Fla. 3d DCA 1982). This language allows for creative 
argument by counsel. However, because the determination of whether 
exceptional circumstances exist under Rule 1.330(a)(3)(E) is made at the 
court’s discretion, if counsel feels such exceptional circumstances exist, it is 
suggested that application to the court be made outside the presence of the 
jury. 
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G. [§11.53] Objections To Admissibility 

Fla.R.Civ.P. 1.330(d)(3)(A) provides that objections to the 
competency of a witness or the competency, relevancy, or materiality of 
testimony are not waived by failure to make them before or during the 
deposition unless the grounds for the objections may have been obviated or 
removed if presented at the time of the deposition. See David v. City of 
Jacksonville, 534 So.2d 784 (Fla. 1st DCA 1988). The Florida Bar Trial 
Lawyers Section, Guidelines for Professional Conduct F7, advises an 
attorney, when defending a deposition, to “limit objections to those that are 
well founded and permitted by the Florida or Federal Rules of Civil 
Procedure or applicable case law.” 

However, the competency of a deponent to render expert opinions 
may be an objection that should be made at the time of the deposition. 
Under certain circumstances, Florida courts have held that an objection 
challenging an individual’s competency to render expert opinions is waived 
when the deponent’s testimony is introduced into evidence at trial if the 
competency objection was not raised at the deposition. In those instances, 
the appellate courts have concluded that the grounds for this objection might 
have been removed if presented during the deposition. See Clairson 
International v. Rose, 718 So.2d 210 (Fla. 1st DCA 1998). 

Objections as to the form of the question or failure to lay a 
predicate for a question must be interposed during the deposition or they 
are waived. Weyant v. Rawlings, 389 So.2d 710 (Fla. 2d DCA 1980). 
Because of the potential use of depositions at trial for any purpose, 
including substantively, questions should be phrased carefully and all 
proper objections should be carefully preserved. If the objection has not 
been waived, the party may raise objections to the admissibility of the 
deposition at trial. Failure to raise an appropriate objection before the trial 
court, such as witness unavailability to satisfy the hearsay exception, 
constitutes a waiver of that objection for appellate purposes. See W.R. Grace 
& Co.–Conn. v. Dougherty, 636 So.2d 746 (Fla. 2d DCA 1994). 

Objections concerning irregularities related to the notice of 
deposition or disqualification of the officer before whom the deposition is to 
be taken must be made before the deposition (or when known, as to 
disqualification) or the objection is deemed waived. Rules 1.330(d)(1)–
(d)(2). See Crescent Equipment Co. v. Peters Machinery Corp., 428 So.2d 
355 (Fla. 3d DCA 1983). 
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Similarly, if any purported irregularities exist in the reading of a 
deposition or execution of an errata sheet, an objection cannot be made for 
the first time at trial. The appropriate procedure is to either move to reopen 
the deposition or to suppress the deposition before trial under Rule
1.330(d)(4). Motel 6, Inc. v. Dowling, 595 So.2d 260 (Fla. 1st DCA 1992). 

If the court prohibits use of the deposition at trial, and counsel wants 
to preserve the issue for appellate review, counsel should make an offer of 
proof of the excluded testimony. See §11.17. 

VIII. EXCLUDING WITNESSES; CHANGED OR NEW EXPERT 
OPINIONS; EXHIBITS 

A. [§11.54] Invoking Rule Of Sequestration 

Under the rule of sequestration of witnesses, at a party’s request, or 
upon the court’s own motion, the court must order witnesses excluded from 
a proceeding “so that they cannot hear the testimony of other witnesses.” 
F.S. 90.616(1). There are exceptions to this rule, however, which are listed 
in F.S. 90.616(2): 

(a) A party who is a natural person. 
(b) In a civil case, an officer or employee of a party 

that is not a natural person. The party’s attorney shall 
designate the officer or employee who shall be the party’s 
representative. 

(c) A person whose presence is shown by the party’s 
attorney to be essential to the presentation of the party’s 
cause. 

(d) In a criminal case, the victim of the crime, the 
victim’s next of kin, the parent or guardian of a minor child 
victim, or a lawful representative of such person, unless, 
upon motion, the court determines such person’s presence 
to be prejudicial. 

When a party requests that witnesses be excluded from trial under 
the sequestration rule, generally, the trial court will exclude all prospective 
witnesses from the courtroom to avoid the witnesses’ testimony being 
colored by what he or she hears from other testifying witnesses. Tillman v. 
State, 247 So.3d 523 (Fla. 4th DCA 2017). “Witness sequestration is 
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designed to ensure fairness at trial by avoiding ‘the coloring of a witness’s 
testimony by that which he has heard from other witnesses who have 
preceded him on the stand.’” Daughtry v. State, 211 So.3d 84, 86 (Fla. 4th 
DCA 2017), quoting Gore v. State, 599 So.2d 978, 986 (Fla. 1992). 
However, this right is not absolute and is subject to the trial court’s sound 
discretion. 

“The trial judge is endowed with a sound judicial discretion to 
decide whether particular prospective witnesses should be excluded from the 
so-called sequestration of witnesses rule.” Spencer v. State, 133 So.2d 729, 
731 (Fla. 1961). Thus, although the enactment of this statutory rule 
superseded the standard of “sound judicial discretion” under the common 
law, the Florida Supreme Court has held that the trial court retains discretion 
in applying the rule. See, e.g., Ponticelli v. State, 941 So.2d 1073, 1104 (Fla. 
2006) (“trial court has great discretion regarding the rule of sequestration”); 
Booker v. State, 773 So.2d 1079, 1095 (Fla. 2000) (“[A] defendant does not 
have an absolute right to exclude witnesses from the courtroom”; “The trial 
judge is endowed with a sound judicial discretion to decide whether 
particular prospective witnesses should be excluded from the sequestration 
rule.” [Internal citations omitted.]); Gore (same). 

Indeed, most recently, the Florida Supreme Court in Florida 
Industrial Power Users Group v. Graham, 209 So.3d 1142 (Fla. 2017), 
extended the rule of sequestration under F.S. 90.616 and its discretionary 
application to administrative proceedings, holding that the commission did 
not err in determining that it has discretion regarding whether to apply the 
Florida Evidence Code — including the rule of sequestration under F.S.
90.616 — in its administrative proceedings. 

Specifically as it relates to F.S. 90.616(2)(c) , the court in Goodman 
v. West Coast Brace & Limb, Inc., 580 So.2d 193, 195 (Fla. 2d DCA 1991), 
explained that when it is shown that presence of the witness will not harm 
the party requesting exclusion of witness under sequestration rule and it is 
shown that it will be beneficial to the opposing party to have the witness 
immediately available to give advice and information, it is within trial 
court’s discretion to allow witness to remain in the courtroom. The court 
held that in exercising its discretion, the trial court erred in excluding from 
the courtroom “the real party in interest” who was the only individual with 
“intimate knowledge of the facts” in the underlying action and whose 
“presence and aid to his attorney are essential for his attorney to function 
effectively.” Id. Similarly, the trial court does not abuse its discretion in 
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determining whether a witness is essential and can remain in the courtroom 
during trial when the witness’s “ongoing courtroom presence [does] not 
implicate any of the dangers normally implicit when a witness hears other 
testimony prior to testifying.” Knight v. State, 746 So.2d 423, 430 (Fla. 
1999) (witness was permitted to remain in courtroom throughout trial, 
testifying merely as “reporter of what other individuals had long since said 
under oath in a recorded statement”). 

The rule of sequestration applies to both expert and lay witnesses, 
although the court is given broad discretion concerning expert witnesses. 
Baker v. Air-Kaman of Jacksonville, Inc., 510 So.2d 1222 (Fla. 1st DCA 
1987). See also Johnson v. Canteen Corp., 528 So.2d 1364 (Fla. 3d DCA 
1988). In Strausser v. State, 682 So.2d 539, 541 (Fla. 1996) (quoting F.S.
90.616(2)(c)), the Florida Supreme Court found no abuse of discretion when 
the trial court allowed an expert witness to be present in the courtroom 
during the testimony of the person subject to the expert’s evaluation, stating 
that “the trial court may reasonably have concluded that [the expert’s] 
presence during [the defendant’s] testimony was ‘essential to the 
presentation of the . . . cause.’” Similarly, in Burns v. State, 609 So.2d 600, 
606 (Fla. 1992), the Florida Supreme Court noted “[g]enerally, once the 
witness sequestration rule has been invoked, the trial court should not permit 
a witness to remain in the courtroom during proceedings when he or she is 
not on the witness stand. . . . However, this is not an absolute rule and the 
trial court has discretion to determine whether a particular witness should be 
excluded from the rule.” Applying this general rule to the facts in Burns, the 
court held that “the trial court did not abuse its discretion in exempting both 
the state and defense experts from the sequestration rule. Under the 
circumstances, this was the only avenue available for the state to offer 
meaningful expert testimony to rebut the defense’s evidence of mental 
mitigation.” Id.

On the other hand, under F.S. 90.616(2)(b), an expert witness may 
not sit at counsel’s table throughout a civil trial as the announced “corporate 
representative” when the sequestration rule is invoked, if the record does not 
reflect that the expert was an officer or employee of the corporation. Black 
v. Sears, Roebuck & Co., 621 So.2d 712 (Fla. 4th DCA 1993). 

A request to invoke the sequestration rule is typically made at the 
beginning of trial. However, failing to invoke the rule before the taking of 
testimony does not necessarily preclude invocation of the rule during trial. 
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Although the preferred time to request the exclusion of 
witnesses is before any witness has testified, the benefit of 
sequestration (as an aid in detecting inconsistencies and 
fabrications) is too great to automatically deny exclusion 
simply because the request is made after commencement of 
testimony at the trial. 

Jones v. Division of Administration, Dept. of Transportation, 351 So.2d 365, 
366 (Fla. 4th DCA 1977). 

Once the rule is invoked, if an issue arises as to whether a person 
should be excluded and if that person’s presence could prejudice a party, the 
court can either hold a hearing to determine possible prejudice or hear 
argument from counsel on the issue before reaching a decision on 
excludability. See Gore; Thomas v. State, 372 So.2d 997 (Fla. 4th DCA 
1979). Otherwise, “[g]enerally, once the witness sequestration rule has been 
invoked, a trial court should not permit a witness to remain in the courtroom 
during proceedings” when the person is not testifying. Burns, 609 So.2d at 
606. See § 11.55. 

For discussion of use of sequestration of witnesses at deposition, see 
Smith v. Southern Baptist Hospital of Florida, Inc., 564 So.2d 1115 (Fla. 1st 
DCA 1990). See also Ehrhardt, FLORIDA EVIDENCE §616.1 (Thomson/West 
2016 ed.); Brooks, “Invoking the Rule” at Depositions, 23 Trial Advoc. Q. 
12 (2004); Flynn, Invoking What Rule?, 24 Nova L. Rev. 367 (1999); 
TRAWICK’S FLORIDA PRACTICE AND PROCEDURE §16-5 (Thomson/West 
2017 ed.). 

B. [§11.55] Violation Of Sequestration Rule 

The sequestration rule does not prohibit an attorney from talking 
with a witness during a court recess about testimony the witness “will give 
in a future court appearance.” Nieves v. State, 739 So.2d 125, 127 (Fla. 5th 
DCA 1999). 

When a party’s counsel suspects a witness has violated the 
rule, he should bring this to the immediate attention of the 
trial judge and opposing counsel. The judge should then 
make a determination, outside the presence of the jury, of 
whether, in fact, its rule has been violated. Depending upon 
the circumstances of the alleged violation, this can be done 
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at sidebar, or if the trial judge finds it necessary, the jury can 
be removed and a short informal hearing on the matter can 
be held. 

Del Monte Banana Co. v. Chacon, 466 So.2d 1167, 1171 (Fla. 3d DCA 
1985). If the judge determines that a violation occurred, “it is within [the 
court’s] sound judicial discretion to determine how to remedy the 
violation. . . . The remedy can range from not permitting the witness to 
testify at all to allowing cross-examination on the matter as bearing on the 
witness’s credibility.” Id. 

Exclusion of a witness’s testimony should occur only in exceptional 
circumstances. The test for determining whether to exclude a witness who 
has violated the rule “is whether the testimony of the challenged witness 
was substantially affected by the testimony he heard, to the extent that his 
testimony differed from what it would have been had he not heard testimony 
in violation of the rule.” Steinhorst v. State, 412 So.2d 332, 336 (Fla. 1982). 
Thus, if the sequestered witness’s testimony did not substantially differ from 
what it would have been had the sequestration rule not been violated, any 
claim that the violation of the sequestration rule warrants a new trial or a 
mistrial is meritless. Dismex Food, Inc. v. Harris, 194 So.3d 497 (Fla. 3d 
DCA 2016). However, in Dismex Food, Inc., the court rejected the “harsh 
result” that a technical violation of the sequestration rule requires the 
automatic exclusion of a witness, let alone a new trial, examining the record 
to determine whether the expert’s testimony substantially differed from what 
it would have been without the violation of the sequestration rule.  

In Baker v. Air-Kaman of Jacksonville, Inc., 510 So.2d 1222 (Fla. 
1st DCA 1987), the court found no error by the trial court in allowing an 
expert witness to testify at trial, even though defense counsel furnished the 
expert daily copies of the trial transcript, when the trial judge determined 
there was no substantial change in testimony by the offending witness. See 
also Kendall v. Kendall, 677 So.2d 48 (Fla. 4th DCA 1996).  

The practitioner should note that as it relates to criminal cases, when 
a defense witness violates the rule of sequestration, “a mere violation of the 
rule” must typically give way to the defendant’s Sixth Amendment right to 
present witnesses. Cokely v. State, 138 So.3d 1204, 1208 (Fla. 4th DCA 
2014). As a result, “[a]pplication of the sequestration rule as a strict rule of 
law is error.” Id. at 1208. Instead, the trial court must make an inquiry into 
“whether the witness acted with the knowledge, consent, procurement or 
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connivance of the defendant or defense counsel.” Dumas v. State, 350 So.2d 
464, 466 (Fla. 1977). See also Lott v. State, 695 So.2d 1239 (Fla. 1997); 
Steinhorst; Atkinson v. State, 317 So.2d 807 (Fla. 4th DCA 1975).  

C. [§11.56] Undisclosed Witnesses 

If a witness is not listed in a pretrial statement or by means 
otherwise directed by the court in the pretrial order, the court may exclude 
the witness’s testimony. If a party can reasonably foresee that a witness’s 
testimony would be used during trial, courts usually require disclosure of the 
witness’s name, even if the witness will be used only for rebuttal or 
impeachment purposes; otherwise, the court may exclude such testimony if 
prejudice results. Binger v. King Pest Control, 401 So.2d 1310 (Fla. 1981). 
When disclosure is required by the pretrial order, a witness must not 
knowingly be omitted from the list in violation of the order. See Rule Reg. 
Fla. Bar 4-3.4. 

The Florida Supreme Court has opined that the decision to exclude a 
witness must be based on the determination of whether the testimony of the 
undisclosed witness will prejudice the objecting party. Binger. Prejudice, in 
this context, refers to surprise rather than the adverse nature of the 
testimony. Id. Additional factors may enter into the court’s exercise of 
discretion, among them: “(i) the objecting party’s ability to cure the 
prejudice or, similarly, his independent knowledge of the existence of the 
witness; (ii) the calling party’s possible intentional, or bad faith, 
noncompliance with the pretrial order; and (iii) the possible disruption of the 
orderly and efficient trial of the case.” Id. at 1314. The Binger court further 
stated that if “after considering these factors, and any others that are 
relevant, the trial court concludes that the use of the undisclosed witness will 
not substantially endanger the fairness of the proceeding, the pretrial order 
mandating disclosure should be modified and the witness should be allowed 
to testify.” Id. Excluding the testimony of an undisclosed witness under 
Binger has been applied to an impeachment witness. See Bogosian v. State 
Farm Mutual Automobile Insurance Co., 817 So.2d 968 (Fla. 3d DCA 
2002). 

Appellate courts have found no abuse of discretion in a trial court’s 
exclusion of an unlisted witnesses’ testimony when the party opposing the 
testimony would be prejudiced by its admission into evidence. See, e.g., 
General Motors Acceptance Corp. v. Laesser, 718 So.2d 276 (Fla. 4th DCA 
1998); Metropolitan Dade County v. Sperling, 599 So.2d 209 (Fla. 3d DCA 
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1992). 

In Capital Bank v. G & J Investments Corp., 468 So.2d 534, 535 
(Fla. 3d DCA 1985), the court held that “[w]here a party is prejudiced by the 
testimony of an undisclosed expert, reversal is required.” In so holding, the 
court noted that “[t]he requisite prejudice in such cases does not depend 
upon proof that the testimony was adverse in nature, but only that the 
objecting party was surprised in fact,” id., and issued the following 
admonishment: “It is equally clear from the record that [the appellant] was 
without the ability to cure the prejudice, and that [the corporation’s] 
noncompliance with the pretrial order was not in good faith. We have 
repeatedly condemned such ‘ambush’ tactics.” Id. See also Dept. of Health 
& Rehabilitative Services v. J.B. by & through Spivak, 675 So.2d 241 (Fla. 
4th DCA 1996). 

However, when there is no “surprise in fact” to the party opposing 
the testimony of unlisted witnesses, Florida appellate courts have held that 
exclusion of those witnesses is error. See, e.g., Metropolitan Dade County v. 
Bermudez, 648 So.2d 197 (Fla. 1st DCA 1995) (error to exclude live 
testimony of witness presented several months earlier on witness list as 
testifying by deposition because counsel had opportunity to inquire if 
schedule of witness had changed to enable witness to appear at trial and 
ample time for discovery existed); Phillips v. Ficarra, 618 So.2d 312 (Fla. 
4th DCA 1993) (witness was known to opposing party before trial and party 
had listed witness’s report as potential trial exhibit); Financiera Asociada, 
S.A. v. E.F. Hutton & Co., 530 So.2d 497 (Fla. 3d DCA 1988) (“[a]ny 
surprise was vitiated by the fact that the question came up long before the 
end of the five-week trial”). 

When there is no pretrial order requiring disclosure of witnesses, it 
may be an abuse of discretion to exclude the testimony of previously 
unnamed witnesses. See Lanai Development Corp. v. Berry, 373 So.2d 441 
(Fla. 3d DCA 1979). In Fogel v. Mirmelli, 413 So.2d 1204 (Fla. 3d DCA 
1982), the pretrial order excluded listing impeachment witnesses, which was 
a local custom and practice. The court, noting that Binger had excluded such 
local customs from its disclosure standards, held that it was error to exclude 
an undisclosed impeachment witness. 

There appears to be a conflict as to whether it is an abuse of 
discretion when a trial court prohibits, over an objection based on surprise, a 
representative who was listed as an unnamed representative of the party on 
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the witness list to testify at trial. In Casa de Alabanza v. Bus Service, Inc., 
669 So.2d 338 (Fla. 3d DCA 1996), the District Court of Appeal, Third 
District, held that the trial court erred in prohibiting the representative of a 
church from testifying on behalf of the church. However, the Fourth District 
has disagreed, concluding that listing an “‘authorized representative’ does 
not comply with a pretrial order requiring the exchange of names and 
addresses of fact witnesses. Nor does the listing of the generic term ‘party,’ 
except where the party is an identifiable person.” Healthsouth Sports 
Medicine & Rehabilitation Center of Boca Raton, Inc. v. Roark, 723 So.2d 
314, 317 (Fla. 4th DCA 1999). See also Alexandre v. Meyer, 722 So.2d 904 
(Fla. 4th DCA 1999) (trial court did not abuse its discretion in striking 
expert witness named by defendants in supplemental witness list served 
after deadline in pretrial order, when defendant did not advise plaintiff that 
witness was expert, that he was replacing defendants’ prior expert, or that he 
was going to testify about seatbelt, nor was such information proffered on 
record, even though trial court might have allowed witness to testify had 
required information had been supplied on supplemental witness list because 
there would have been no prejudice to plaintiff).  

More recently, the Third District held that the trial court incorrectly 
refused to even consider whether there would be prejudice by allowing the 
bank’s undisclosed representative to testify at trial. Deutsche Bank National 
Trust Company ex rel. LSF MRA Pass-Through v. Perez, 180 So.3d 1186 
(Fla. 3d DCA 2015). The court determined that the record failed to 
demonstrate any prejudice, concluding: 

While the bank did not provide the name of the specific 
corporate representative it intended to call, [the mortgagee] 
was on notice that the bank intended to call a corporate 
representative who would testify as to the relevant 
documents that had been produced during discovery. And 
there is no suggestion that [the mortgagee] sought to either 
to secure the identity of the bank’s witness or to take that 
person’s deposition before trial. 

Id. at 1190. Thus, there was no “showing of surprise in fact as to the 
existence of a witness or as to how the witness would testify.” Id., quoting 
Lugo v. Florida East Coast Railway Co., 487 So.2d 321, 324 (Fla. 3d DCA 
1986). See also Harrell v. Aztec Environmental, Inc., 921 So.2d 805 (Fla. 
1st DCA 2006) (because appellees knew of the undisclosed witness’s 
opinions and would therefore not be prejudiced procedurally, trial court 
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erred in excluding two witnesses from testifying); Watson v. State, 763 
So.2d 1136 (Fla. 4th DCA 2000) (defendant was not entitled to exclusion of 
testimony by witness, although state listed witness as records custodian and 
not as expert, when testimony was used to rebut defendant’s evidence, 
testimony was based on records introduced by defendant and was limited to 
subject matter raised by defendant, defense had sur-rebuttal, and defense 
counsel did not show how trial preparation or strategy was materially 
affected). 

Similarly, a trial court may strike the testimony of an improperly 
listed expert witness, absent a party’s good cause excuse for failure to timely 
designate the person “in a meaningful way.” Florida Marine Enterprises v. 
Bailey, 632 So.2d 649, 652 (Fla. 4th DCA 1994). If fair disclosure of a 
witness does not occur, the trial court errs by failing to exclude the 
testimony of that witness. In Bogosian, the defendant had included on its 
witness list “a catchall item” indicating that its witness list included 
witnesses disclosed by other parties. The plaintiff subsequently deleted the 
disputed witness from its list, and the defendant never amended its list to 
add this witness. The appellate court determined no fair disclosure of the 
witness had occurred, and the testimony of the witness should have been 
excluded. 

As the Florida Supreme Court recently explained in Gutierrez v. 
Vargas, 239 So.3d 615, 628 (Fla. 2018),  

[c]ompliance with pretrial orders prevents the injustice and 
waste of resources which result when counsel resorts to trial 
tactics which seek to ambush opposing parties. . . . “Counsel 
who disobey a trial court order entered months earlier 
should not be rewarded for their conduct.” . . . The relevant 
facts of a case “should be the determining factor rather than 
gamesmanship, surprise, or superior trial tactics.” [Internal 
citations omitted.] 

The court further stated that “although the enforcement of a pretrial order 
rests within a trial court’s considerable discretion, this discretion ‘must not 
be exercised blindly’ and should be applied with due consideration of 
possible prejudice to the parties.” Id., quoting Binger, 401 So.2d at 1314. 

Florida courts have recognized, however, that “[e]xcluding the 
testimony of a witness is a drastic remedy and should be invoked only under 
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the most compelling circumstances.” Louisville Scrap Material Co. v. 
Petroleum Packers, Inc., 566 So.2d 277, 278 (Fla. 2d DCA 1990). See also 
Griefer v. DiPietro, 708 So.2d 666 (Fla. 4th DCA 1998). 

Courts may take measures other than excluding testimony in the 
face of a failure to file a witness list. Once again, however, such discretion is 
not unlimited. In Earp v. Winters, 693 So.2d 621 (Fla. 2d DCA 1997), the 
court found reversible error when the trial court struck a party’s pleadings 
because the party failed to file its witness list by the date required in the 
pretrial order. The appellate court reversed the trial court’s judgment and 
remanded for the trial court to evaluate the relevant factors, such as 
willfulness and past sanctions against the attorney, in determining whether a 
dismissal with prejudice was warranted. 

The practitioner should note that circuit courts’ local rules and 
administrative orders may require a pretrial order and listing of witnesses 
before trial. The Fourth District has raised the argument, without so ruling, 
that the Binger “prejudice test” may not be necessary if “a party has flouted 
an order which set reasonable deadlines for divulging the nature of expert 
testimony to be placed in evidence and for completion of discovery.” Pipkin 
v. Hamer, 501 So.2d 1365, 1370 (Fla. 4th DCA 1987). Furthermore, certain 
courts, through administrative orders, have adopted standards of 
professionalism recommending that counsel notify the opposing party of the 
names of witnesses expected to testify at any evidentiary hearing or trial and 
the anticipated duration of their testimony. See, e.g., Admin. Order No. 
2.039-4/03, “Conduct Inconsistent with Ideals and Standards of 
Professionalism” (15th Cir.); Admin. Order No. I-94-O-1 (4/94), “Standards 
of Professional Courtesy” (17th Cir.). 

Counsel should also be aware of The Florida Bar Trial Lawyers 
Section, Guideline for Professional Conduct L3, which states that “[d]uring 
trials and evidentiary hearings, the lawyers mutually should agree to 
disclose the identities and duration of witnesses anticipated to be called that 
day and the following day, including depositions to be read.” The Florida 
Bar’s Professionalism Expectations, under §3.15, states that when there has 
been pre-trial disclosure of trial witnesses, “a lawyer should make a 
reasonable, good-faith effort to identify [those] witnesses likely to be called 
to testify.” 

If testimony is excluded on the basis of a witness being undisclosed, 
a proffer of the testimony at trial is important to preserve the issue for 



11-105 

appellate review. See §11.17. 

D. [§11.57] Changed Or New Expert Opinions 

The principles of Binger v. King Pest Control, 401 So.2d 1310 (Fla. 
1981), discussed in §11.56, have also been applied in analyzing a trial 
court’s exercise of its discretion in deciding whether to admit changed or 
additional opinion testimony of expert witnesses. See, e.g., Pipkin v. Hamer, 
501 So.2d 1365 (Fla. 4th DCA 1987) (personal injury plaintiffs would have 
been prejudiced by admission into evidence of last minute expert opinion 
testimony, and because alternative of continuing trial would have been 
unfair to plaintiffs, who had assiduously complied with trial order, and to 
other litigants before court, that expert opinion testimony was held 
inadmissible). In South End Improvement Group, Inc. by & through Bank of 
New York v. Mulliken, 602 So.2d 1327 (Fla. 4th DCA 1992), the appellate 
court found no reversible error in the trial court’s allowing the expert 
witness to testify about a second inspection of the land because there was no 
contention that the expert was a surprise witness or that the objecting party 
was without knowledge of the nature of his testimony. See also Jean v. 
Theodorsen, 736 So.2d 1240 (Fla. 4th DCA 1999). 

In Keller Industries v. Volk, 657 So.2d 1200 (Fla. 4th DCA 1995), 
the appellate court reversed the trial court’s decision to strike all of an 
expert’s testimony rather than merely banning the expert from testifying on 
the cause of the accident about which at deposition the expert had testified 
he had no opinion. Because this was the party’s only witness on liability, the 
court noted that one of a party’s most important due process rights is to call 
witnesses, and a trial court should exclude witnesses only “under the most 
compelling of circumstances . . . particularly so when the exclusion would 
be of a party’s most important witness.” Id. at 1203. See also Gaspar’s 
Passage, LLC v. RaceTrac Petroleum, Inc., 243 So.3d 492 (Fla. 2d DCA 
2018); Klose v. Coastal Emergency Services of Fort Lauderdale, Inc., 673 
So.2d 81 (Fla. 4th DCA 1996). 

In contrast, in Grau v. Branham, 626 So.2d 1059 (Fla. 4th DCA 
1993), the same court held that the trial court abused its discretion by 
allowing the testimony of two experts when their opinions were formed as a 
result of medical examinations conducted for the first time during trial. 
These examinations were contrary to the pretrial order discovery deadline 
and prejudiced the opposing party by this mid-trial surprise. 
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Similarly, in Suarez-Burgos v. Morhaim, 745 So.2d 368, 369 (Fla. 
4th DCA 1999), the Fourth District held that the trial court acted within its 
discretion in “granting a new trial based upon prejudice and surprise where 
the opinions of the expert . . . were not made known to the opposing party 
until the expert testified at trial.” See also Sayad v. Alley, 508 So.2d 485 
(Fla. 3d DCA 1987) (court applied holding in Binger upholding trial court’s 
decision to restrict testimony of expert witness to subject matters timely 
revealed in discovery and preclude expert’s offering of opinion in area 
outside that subject matter); DeToro v. Dervan Investments Limited Corp., 
483 So.2d 717 (Fla. 4th DCA 1986) (court upheld excluding expert’s 
opinion testimony at trial because, at deposition, expert did not testify about 
this opinion and stated he had no other opinions, and other party did not 
learn until trial of additional opinion). 

Recently, in Wilson v. Big Lake Partners, LLC, 211 So.3d 360, 365 
(Fla. 4th DCA 2017), the court concluded that “a mid- or post-trial change 
in the admission of evidence is an abuse of discretion where the affected 
party is prejudiced and unable to counter the offered testimony.” In this 
case, the trial court ruled mid-trial that it would exclude testimony regarding 
the amount of damages. Four-and-a-half months after the end of the trial, the 
court reversed itself, admitted the proffered testimony regarding lost profits, 
and awarded appellees damages based upon it. 

Accordingly, the business litigator should maintain adequate 
communications with expert witnesses. If opinions change or develop 
following the expert’s deposition, reports, or opinions disclosed to the 
adverse party (including answers to expert witness interrogatories), counsel 
should immediately disclose new developments to the opposing party, even 
absent an obligation under Fla.R.Civ.P. 1.280(e) to supplement responses. 
By making disclosure, counsel should minimize the possibility of the 
exclusion of these changed opinions at trial. If changed opinions are 
excluded by the court, counsel should make an offer of proof to preserve the 
issue for appellate review. See §11.17. 

E. [§11.58] Limitation On Number Of Witnesses 

The trial court has the discretion to limit the number of disclosed 
witnesses who may testify, but the parties are entitled to fair and adequate 
notice of this limitation. See Fla.R.Civ.P. 1.200(a)(4); Fogel v. Mirmelli, 
413 So.2d 1204 (Fla. 3d DCA 1982). Thus, in C.E. Huffman Trucking, Inc. 
v. Red Cedar Corp., 723 So.2d 296 (Fla. 2d DCA 1998), the court held that 
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it was an abuse of discretion for the trial court to announce at the start of the 
trial that not only was it limiting the number of disclosed witnesses each 
party would be allowed to present, but that it had also selected those 
witnesses on each side who would be allowed to testify. A court may not 
limit the number of witnesses of the parties to the extent to which the 
parties’ due process rights are affected. See Dobson v. U.S. National Ass’n, 
217 So.3d 1173 (Fla. 5th DCA 2017); Pettry v. Pettry, 706 So.2d 107 (Fla. 
5th DCA 1998).  

When no pretrial order has been issued limiting the number of 
expert witnesses, “[u]nless it can be shown that the testimony of a proposed 
witness will unnecessarily duplicate the subject matter of another witness’s 
testimony, the judge should ordinarily allow the party to call the witness.” 
Delgardo v. Allstate Insurance Co., 731 So.2d 11, 14 (Fla. 4th DCA 1999). 
See Gutierrez v. Vargas, 239 So.3d 615 (Fla. 2018). 

If a trial court limits the presentation of disclosed witnesses, the 
business litigator should consider an offer of proof. See §11.17. 

F. [§11.59] Undisclosed Exhibits 

The Florida Supreme Court in Binger v. King Pest Control, 401 
So.2d 1310 (Fla. 1981), expressly left open the issue of whether 
impeachment exhibits must be disclosed under a pretrial order. The 
practitioner should not rely on case law before Binger implying that 
impeachment exhibits did not necessarily have to be listed to comply with 
the pretrial order. See, e.g., Eastern Steamship Lines, Inc. v. Martial, 380 
So.2d 1070 (Fla. 3d DCA 1980). However, exhibits that are required to be 
disclosed by a pretrial order but remain undisclosed may be excluded. 
Crawford v. Shivashankar, 474 So.2d 873 (Fla. 1st DCA 1985), 56 
A.L.R.4th 1097. To avoid the pre-Binger “ambush method of civil 
litigation,” documents constituting “‘impeachment’ evidence . . . must be 
produced to the opposing party and listed in pre-trial compliance” if they 
were “properly identified and sought in discovery . . . unless protected from 
disclosure.” Claussen v. State, Dept. of Transportation, 750 So.2d 79, 82 
(Fla. 2d DCA 1999). 

Trial courts have the discretion to decide whether to exclude 
evidence undisclosed in violation of a pretrial order from evidence at trial. 
The principles of Binger concerning “whether the ‘objecting party’ would 
be prejudiced by the admission of the evidence” have been applied to 
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determine the admissibility of evidence not disclosed before trial. See, e.g., 
Tomlinson-McKenzie v. Prince, 718 So.2d 394, 396 (Fla. 4th DCA 1998) 
(surveillance tape of plaintiff, who claimed that injuries prevented her from 
working full time, should not have been excluded on ground that it was not 
disclosed on pretrial list). 

Exclusion of an undisclosed document has been upheld when the 
use of that document at trial prejudices and surprises the objecting party and 
affords the objecting party no opportunity to conduct discovery on that 
matter. SNW Corp. v. Abraham, 491 So.2d 1223 (Fla. 4th DCA 1986). 
Prejudice to the objecting party by introducing the undisclosed evidence 
exists “if the party might have taken some action to protect itself had it had 
timely notice of the witness or exhibit, and there exists no other alternative 
to alleviate the prejudice.” Tomlinson-McKenzie, 718 So.2d at 396. 

Florida courts have applied this test to determine whether trial 
courts should have excluded certain undisclosed exhibits. For example, in 
Antun Investments Corp. v. Ergas, 549 So.2d 706 (Fla. 3d DCA 1989), 
when copies of expert reports were untimely produced shortly before trial, 
but sufficient time remained for the party to depose the experts or seek a 
continuance to review the reports, the court held that the trial court did not 
abuse its discretion in admitting the reports into evidence. Any prejudice to 
the party “accruing from the admission of the reports was attributable to its 
failure to act.” Id. at 708. See also Tomlinson-McKenzie; Centex-Rooney 
Construction Co. v. Martin County, 706 So.2d 20 (Fla. 4th DCA 1998). 

To avoid the possibility of an exhibit being excluded as evidence, 
all planned trial exhibits should be disclosed in a timely manner. There may 
be strategic reasons not to disclose impeachment documents that will not be 
introduced into evidence. If evidence is uncovered after the deadlines in the 
pretrial order, the attorney should make immediate disclosure to the court 
and the opposing party in an effort to obtain agreement of counsel or 
convince the trial judge to exercise discretion in allowing amendment to the 
party’s exhibit list and admitting the exhibit at trial. In preparing a trial 
exhibit list when there is pretrial disclosure of exhibits, a litigator “should 
make a reasonable good-faith effort to identify those exhibits that the lawyer 
believes will be proffered into evidence.” Florida Bar Professionalism 
Expectations, §2.10. 

If the exhibit is excluded, counsel should consider making an offer 
of proof. See §11.17. 
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I. INTRODUCTION 

A. [§18.1] Scope 

Business organization litigation presents complex issues and chal-
lenges for the commercial litigator. This chapter examines some of the basic 
litigation issues in typical disputes involving one or more business entities. 
An exhaustive treatment of the subject is beyond the scope of this chapter. 
Moreover, rapid and pervasive developments in such topics as derivative 
actions, the business judgment rule, indemnification, securities laws, and tax 
laws, among others, require constant vigilance on the part of the commercial 
litigator to keep current with case law, statutory enactment, and the business 
climate. Indeed, the entire landscape of business entities has radically 
changed in recent years, leaving some gaps in the law, particularly with 
regard to the extent the courts will extend the cloak of “limited liability.” 
For example, both the courts and the legislature have struggled in recent 
years with the issue of limited liability protection for the single member 
limited liability company, trying to balance the interests of creditor rights 
with the need for limited liability as a means of encouraging business 
development. See §18.106. 

This chapter focuses on disputes unique to and arising out of the 
choice of the business entity itself. Changes in the law and the exigencies of 
commerce have given rise to partnerships, corporations, and other business 
organizations, such as the limited liability company. The need for 
organizations of multiple interests, unified to accomplish a particular 
business goal but cloaked with limited liability protection for its members so 
as to encourage business development, has led to the creation of various 
types of business entities. Business planning and tax considerations often 
initially dictate the choice of entity. Yet litigation counsel for each entity 
must be prepared to deal with ensuing conflicts within the entity and 
protection for the members from the consequences of often unforeseen 
future developments. The litigation common to each entity often revolves 
around internal disputes among its members with multiple, and frequently 
differing, interests. To the extent that this type of dispute merely parallels 
similar problems experienced by or among parties that are not business 
entities, these topics have been omitted. The immediate focus is on the 
unique internal disputes arising in litigation involving a business 
organization composed of multiple interests. 

Often, given business cycles, business entities may become 
candidates for bankruptcy or subject to assignments for the benefit of 
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creditors. These issues are addressed in Chapter 19 of this manual. The 
attorney should note that F.S. Chapter 727, dealing with assignments for the 
benefit of creditors, was significantly revised in 2013. 

B. [§18.2] Identifying The Business Entity 

Although partnerships, joint ventures, and corporations were the 
most often chosen business entities in the past, limited liability companies 
later emerged as the “preferred” business entity because of their tax 
advantages in certain situations, and their seeming flexibility. The number 
of formations of limited liability companies in Florida has exceeded that of 
corporations in recent years. However, as the law regarding these 
organizations develops, and new federal tax regulations take effect, the true 
efficacy of these organizations will become more apparent. A thorough 
discussion about forming each of these types of business entities is 
contained in FLORIDA SMALL BUSINESS PRACTICE (Fla. Bar CLE 10th ed. 
2018). 

Less common, and in varying degree hybrids of the basic forms of 
business entities, are such entities as agricultural cooperative marketing 
associations, banks, business trusts, common-law trusts, condominiums, 
cooperatives, credit unions, fraternal benefit societies, insurance companies, 
limited partnerships, nonprofit cooperative associations, not-for-profit 
corporations, private schools, professional service corporations, public fairs 
and expositions, public utilities, real estate corporations, real estate 
investment trusts, religious societies, savings and loan associations, social 
clubs, and unincorporated associations. Litigation involving these various 
business organizations may raise substantive issues that have been treated in 
other publications. The primary discussion in this chapter relates to litigation 
issues within business organizations of the most common but protean forms 
— the partnership, joint venture, corporation, limited liability company, and 
professional limited liability company. 

C. [§18.3] Legal Compliance By Business Entity 
For Privilege Of Conducting Business 
And Litigation 

The privilege of organizing as a business entity is generally one of 
state law. Florida law prescribes various requirements as a condition of 
creating the business entity and of its continued existence as a creature of 
state law. Among these requirements, depending on the entity, are charter 
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fees, annual fees, internal meetings, filing information, and other public 
disclosure. Failure to comply with these requirements may expose 
individual participants to liability for debts of the entity, civil fines and 
penalties, loss of the right to prosecute or defend civil actions in court (see, 
e.g., F.S. 607.1502; F.S.605.0904), and even criminal liability (see, e.g., F.S.
609.04 governing unlawful transaction of business as a trust or like 
association; violation of this section is made a third degree felony by F.S.
609.06). Foreign entities may also be subject to state law registration and 
compliance. (F.S. 607.1502 was preempted in part with regard to national 
bank associations — see 770 PR, LLC v. TJCV Land Trust, 30 So.3d 613 
(Fla. 4th DCA 2010).) It is important, therefore, for the commercial litigator 
to inquire into and investigate with due diligence the history of the business 
organization and the extent of any previous legal counseling it has received. 
In addition, due diligence should be conducted regarding the adverse party 
business entity’s compliance with state law conferring the privilege to 
maintain litigation within the state. 

F.S. 607.1622(5) requires filing an annual report between January 1 
and May 1 of each year by a Florida corporation and any foreign corporation 
authorized to transact business in Florida, based on the status of the 
corporation as of the date the annual report is executed on behalf of the 
corporation. F.S. 607.1622(8) denies the right of a corporation to maintain 
or defend any action in any Florida court “until such report is filed and all 
fees and taxes due under [Chapter 607] are paid” and further provides that 
any corporation failing to file an annual report is “subject to dissolution or 
cancellation of its certificate of authority to do business” in Florida. Case 
law has interpreted this provision to mean that an action will be abated until 
the corporation has complied. See, e.g., 1825 Collins Ave. Corp. v. Rudnick, 
67 So.2d 424 (Fla. 1953); Industrial National Mortgage Co. v. Blake, 406 
So.2d 103 (Fla. 3d DCA 1981). Likewise, F.S. 607.1530 provides that the 
authority of a foreign corporation to transact business may be revoked if it 
fails to comply with the regulatory scheme. 

Similar statutory provisions exist for domestic and foreign limited 
partnerships, F.S. 620.1201; foreign unincorporated associations, F.S.
622.05; and limited liability companies, F.S.605.0714. Compliance with 
state, county, or municipal registration requirements, including fictitious 
name, F.S. 865.09, or licensing requirements must be checked. See, e.g., 
Aronovitz v. Stein Properties, 322 So.2d 74 (Fla. 3d DCA 1975). 

A frequent problem is whether an out-of-state business-entity client 
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is “doing business” in Florida so as to require registration before instituting 
litigation. F.S. 607.1501(2) provides a nonexclusive laundry list of activities 
that do not constitute the transaction of business in Florida by a foreign 
corporation. A similar statute, F.S.605.0905, applies to limited liability 
companies. The limited liability partnership provisions (F.S. 620.9001, et 
seq.) also provide a nonexclusive list of activities that do not constitute 
transaction of business in Florida by a foreign limited liability partnership. 
F.S. 620.9104. See also What Constitutes Doing Business Within State For 
Purposes Of State “Closed-Door” Statute Barring Unqualified Or 
Unregistered Foreign Corporation From Local Courts — Modern Cases, 88 
A.L.R. 4th 466 (1991, 2009 Supp.). 

These versions of “door closing” statutes do not affect entities doing 
business in interstate commerce, but do apply when a foreign entity brings 
an action based on local activities. See Direct Mail Specialist, Inc. v. Terra 
Mar Group, Inc., 434 So.2d 1027 (Fla. 2d DCA 1983); Kar Products, Inc. v. 
Acker, 217 So.2d 595 (Fla. 1st DCA 1969); Lawson Products, Inc. v. Tifco 
Industries, Inc., 660 F.Supp. 892 (M.D. Fla. 1987). 

D. [§18.4] Nature Of Business Disputes Within Entity 

Litigation peculiar to business organizations can be some of the 
most heated and tenacious that the commercial litigator may encounter. The 
nature of disagreements among participants in business organizations is 
limited only by the human imagination. Fallouts that occur can often be 
traced to basic misunderstandings by participants about their relationships 
and roles within the entities themselves. Frequently, parties have failed to 
exercise the foresight to address the inevitable divergences of opinion 
among participants, business cycles, and the unlikely, but possible, 
contingencies that may occur in any business. It is vital that participants, 
particularly in a venture, partnership, or close corporation, understand the 
business, business risk, and their own risk. Many problems may be avoided 
through proper business planning. 

Another source of strife within business entities is the “bare bones” 
formation. Entities can now be formed online without proper legal 
assistance. The consequences can be “time bombs” waiting to explode once 
disputes emerge.  

A frequent source of litigation relates to the absence of a written 
agreement defining the rights and remedies of the business entity 
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participants, such as shareholders’ agreements and operating agreements. 
Lay people often form business entities “online” and assume that all they 
need to do to conduct their business successfully is file articles of 
incorporation or articles of organization. At this stage of the business entity, 
the participants typically have no concern about disagreements or fallouts 
down the road. This carefree attitude and lack of foresight can spell disaster, 
often leading to dissolution of the entity due to deadlocks and the inability to 
transfer stock or membership interests. 

A theme common to all business entity litigation is the extent to 
which the entity members owe fiduciary obligations of loyalty and due care 
to the other members. Both the governing statutes and the courts must 
balance the principle of “majority rule” against inequitable unfairness and 
overreaching by entity members. As previously noted, the governing statutes 
recognize that these issues can usually be addressed in the operating 
agreements created at the entity’s inception. 

E. [§18.5] Ethical Considerations In Litigation: Representation 
Of Entity With Multiple Constituents 

Chapter 4 of the Rules Regulating The Florida Bar, titled “Rules of 
Professional Conduct,” provides rules and comment on many potential 
conflict situations relevant to business organization litigation. Rule 4-1.13 
specifically deals with the “organization as client” and provides that “[a] 
lawyer employed or retained by an organization represents the organization 
acting through its duly authorized constituents.” Rule 4-1.13(a). Any 
communication between the organization’s lawyer and a constituent in an 
organizational capacity is a confidential communication, even if the 
constituent is not a client of the lawyer. A lawyer may represent both the 
organization and its constituents, subject to the conflict of interest rule stated 
in Rule 4-1.7. For example, the court in Gonzalez ex rel. Colonial Bank v. 
Chillura, 892 So.2d 1075, 1077 (Fla. 2d DCA 2004), held that there was no 
conflict of interest in an attorney “concurrently representing the plaintiff in a 
shareholder derivative action while at the same time representing the same 
plaintiff in litigation he is pursuing individually against the corporation,” 
because otherwise there would be “no way for the derivative plaintiff to ever 
have conflict-free counsel.” Likewise, in PMG Collins, LLC v. R & G 
Enterprises, LLC, 30 So.3d 605 (Fla. 3d DCA 2010), the court held that 
representation of a limited liability company did not constitute 
representation of the LLC’s members. 
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Rule 4-1.13(b) places an affirmative duty on a lawyer to “proceed as 
is reasonably necessary in the best interest of the organization” if a constitu-
ent of an organization intends to act in violation of a legal obligation to the 
organization or in violation of the law, in a manner likely to result in 
substantial injury to the organization. The measures taken by the lawyer 
must be minimally disruptive to the organization and should take into 
consideration the organization’s policies. However, the lawyer ultimately 
may be required to refer the violation to the highest authority that can act on 
behalf of the organization. If that authority insists on action that clearly 
violates the law and is likely to result in substantial injury to the 
organization, the lawyer may resign his or her representation in accordance 
with Rule 4-1.16. 

The Florida Rules of Professional Conduct are “rules of reason” and 
must be interpreted “with reference to the purposes of legal representation 
and of the law itself.” See Preamble, Chapter 4, Rules of Professional 
Conduct. 

The ABA Model Rules of Professional Conduct were adopted by 
the ABA House of Delegates in 1983, and serve as models for the ethics 
rules of most states, including Florida. The ABA’s Center for Professional 
Responsibility (www.americanbar.org/groups/professional_responsibility/ 
publications/model_rules_of_professional_conduct.html) publishes the 
Annotated Model Rules of Professional Conduct (2018 ed.). Another source 
is the Harzard, Hodes & Jarvis, THE LAW OF LAWYERING (Wolters Kluwer 
4th ed. 2018), which is an exhaustive treatise on professional ethics, 
containing the ABA Model Rules of Professional Conduct and the American 
Law Institute’s RESTATEMENT OF THE LAW GOVERNING LAWYERS in its 
Appendix. Numerous other websites and blogs are also devoted to 
professional ethics issues, including www.freivogelonconflicts.com. 

F. [§18.6] Contract And Business Jury Instructions 

Although, arguably, the trend in the resolution of business entity 
disputes is toward arbitration (see §18.34), the Florida Supreme Court has 
nonetheless implemented procedures designed to promote efficient trials of 
business entity disputes by adopting standard jury instructions for contract 
and business cases. See In re Standard Jury Instructions in Contract & 
Business Cases, 116 So.3d 284 (Fla. 2013). Although these jury instructions 
deal principally with trial procedures and substantive law issues relating to 
contract disputes, it is anticipated that more standard instructions may be 



18-12 

adopted in the future with respect to those business entity disputes that are 
triable by jury. Furthermore, since many business entity disputes originate 
from or arise out of contract law, these instructions provide a guide for the 
use of jury instructions in business entity litigation. For example, Florida 
law establishes that the relationship between a social club and its members 
is contractual. See, e.g., Verandah Development, LLC v. Gualtieri, 201 
So.3d 654 (Fla. 2d DCA 2016); Hamlet Country Club, Inc. v. Allen, 622 
So.2d 1081 (Fla. 4th DCA 1993). For a detailed discussion of social clubs, 
see §18.109 of this chapter.  

II. PARTNERSHIP AND JOINT VENTURE LITIGATION 

A. Type Of Entity   

1. [§18.7] General Partnership 

Under Florida law, “the association of two or more persons to carry 
on as coowners a business for profit forms a partnership.” F.S. 620.8202. 
“Business” is defined in F.S. 620.8101(2) as “any trade, occupation, pro-
fession, or investment activity.” The three essential elements of a 
partnership are (1) an “association” by contract or operation of law; (2) “co-
ownership” in specific assets, management, and net-profit sharing; and (3) a 
“business for profit.” See Harbaugh v. Gresling, 436 F.Supp.2d 1315 (S.D. 
Fla. 2006) (judgment creditor failed to establish that partnership existed 
between defendant and judgment debtor). The rights and remedies of 
partners among themselves and with others are governed by the Revised 
Uniform Partnership Act (RUPA), F.S. 620.81001 et seq.

In 1995, the Florida Legislature adopted the RUPA to replace the 
prior Uniform Partnership Act (UPA). The new Act applies to (1) partner-
ships formed on or after January 1, 1996; (2) pre-1996 partnerships that 
elect to be bound by the RUPA; and (3) all partnerships after January 1, 
1998. F.S. 620.9901. The RUPA is based on, but does not entirely parallel, 
the Revised Uniform Partnership Model Act promulgated by the National 
Conference of Commissioners on Uniform State Laws and the American 
Bar Association. The RUPA has been revised, most recently effective 
January 1, 2006. See Ch. 2005-267, Laws of Fla., with individual statutory 
amendments being enacted thereafter. 

The Florida RUPA differs from the Model Act in several significant 
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areas, including the recognition that a partnership is “an entity distinct from 
its partners” (F.S. 620.8201), and in a specific description of the fiduciary 
duties of loyalty and duty of care owed by members (F.S. 620.8404). 

Under prior Florida law, the intent of the parties was the primary 
test for the existence of a partnership. Under current F.S. 620.8202, except 
for those associations noted in F.S. 620.8202(2), a partnership is formed by 
“the association of two or more persons to carry on as coowners a business 
for profit . . . whether or not the persons intend to form a partnership.” “A 
person who receives a share of the profits of a business is [with limited 
exceptions] presumed to be a partner” under F.S. 620.8202(3)(c). An 
“inadvertent” partnership may arise in a transaction involving co-profit 
sharing and co-management. The existence of a partnership is for the trier of 
fact to determine, usually a judge in an equitable action. See, e.g., Perez v. 
Hernandez, 323 So.2d 4 (Fla. 3d DCA 1975). 

Under the RUPA, the intent is that the partnership agreement will 
govern all issues arising out of the partnership, and if there is no partnership 
agreement, the Act will control. The RUPA, like its predecessor, specifically 
provides that it “shall be applied and construed to effectuate its general 
purpose to make uniform the law.” F.S. 620.81001. In a more simplified 
enactment than Florida’s version of the UPA, the Florida RUPA also 
provides in F.S. 620.8104 that “[u]nless displaced by particular provisions 
of this act, the principles of law and equity supplement this act.” See former 
F.S. 620.58. See also Krauth v. First Continental Dev-Con, Inc., 351 So.2d 
1106 (Fla. 4th DCA 1977); Myrick v. Second National Bank of Clearwater, 
335 So.2d 343 (Fla. 2d DCA 1976). The practitioner should consult the case 
law of other jurisdictions when confronted with an issue not addressed by 
Florida courts. 

Unlike the former partnership act, the RUPA does not specifically 
mention its applicability to limited partnerships, although recent 
amendments to the RUPA added definitions regarding domestic and foreign 
limited liability partnerships. F.S. 620.8101(5)–(6). The practitioner should 
consult F.S. 620.1102–620.2205, Florida’s Revised Uniform Limited 
Partnership Act (RULPA), when dealing with limited partnerships (see 
§§18.9–18.10), and F.S. 620.9001 when dealing with limited liability 
partnerships (see §18.11). The practitioner should also carefully scrutinize 
the partnership agreement, which may deviate from the statutory model; if 
so, the deviation may or may not be permissible. 
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The law of partnerships arises primarily out of the law of contracts, 
agency, merchants, and equity; courts’ interpretation of the RUPA, as it has 
in the past with the UPA, will reflect this historical foundation. The 
hallmark of the general partnership is that “[e]ach partner is an agent of the 
partnership for the purpose of its business,” F.S. 620.8301(1), and each 
partner is liable for the debts and the wrongful acts of the partnership, F.S.
620.8305, 620.8306, 620.8308. A partner, however, is not liable for the 
preexisting debt of a co-partner , nor is a newly admitted partner liable for 
any partnership obligation incurred before his or her admission, F.S.
620.8306(2). See Arthus Bertrand, S.A. v. Davis, 633 So.2d 62 (Fla. 3d 
DCA 1994). See also F.S. 620.8306(3), added by Ch. 99-285, §9, effective 
June 8, 1999 (“An obligation of a partnership incurred while the partnership 
is a limited liability partnership, whether arising in contract, tort, or 
otherwise, is solely the obligation of the partnership.”). 

A partnership is similar to an agency relationship, but an agent is 
subject to the principal’s control at all times, while one partner does not 
necessarily control any other partner. RESTATEMENT (THIRD) OF AGENCY

§§14A, B (ALI-ABA 2006). Under the RUPA, nonetheless, “[e]ach partner 
is an agent of the partnership for the purpose of its business,” and an act of a 
partner generally binds the partnership. F.S. 620.8301(1). 

Moreover, notice to or knowledge by one partner acting in a par-
ticular matter may serve as notice to the partnership. F.S. 620.8102(6); see 
also In re Wildflower Landholding Associates Ltd., 49 B.R. 246 (Bankr. 
M.D. Fla. 1985). A partner’s knowledge of the underlying facts of a trans-
action, however, cannot be imputed to the partnership when the transaction 
involves fraud on the partnership. F.S. 620.8102(6); Grossman v. 
Greenberg, 619 So.2d 406 (Fla. 3d DCA 1993). 

2. [§18.8] Joint Venture 

Although a partnership most closely resembles a joint venture, and 
both are governed by the same general rules of law, they are separate legal 
relationships. The joint venture concept was unknown at common law, and 
its status as a legal entity is unique to American jurisprudence. A joint 
venturer’s authority may be limited, however, to the particular business-
venture transaction, but a partner’s authority can extend to the apparent 
business of the partnership. As stated by the court in Deal Farms, Inc. v. 
Farm & Ranch Supply, Inc., 382 So.2d 888, 891 (Fla. 1st DCA 1980), 
quoting 8 FLA.JUR.2d Business Relationships §691:  
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A contract of joint adventure is in effect one of mutual 
agency, each adventurer acting as a principal in his own 
behalf and as agent for his co-adventurer. Each one of 
several joint adventurers has the power to bind the others in 
matters that are strictly within the scope of the joint 
enterprise. 

Traditionally, a joint venture has a limited, specific objective and is 
less formal than a partnership. Russell v. Thielen, 82 So.2d 143 (Fla. 1955). 
A joint venture does not arise merely by indicia of joint ownership in the 
absence of an express or implied agreement suggesting the feature of an 
actual venture. 46 AM.JUR.2d Joint Ventures §§8–10, 13. See also Duvall v. 
Walton, 107 Fla. 60, 144 So. 318 (1932). The fact that an agreement does 
not expressly provide for sharing of losses is not fatal to the finding of a 
joint venture. Florida Trading & Investment Co. v. River Construction 
Services, Inc., 537 So.2d 600 (Fla. 2d DCA 1989). However, if a joint 
venture meets the definition of a statutory partnership, it may fall within the 
scope of the UPA or RUPA. A joint venture is governed by the principles 
that constitute and control the law of partnership. Kislak v. Kreedian, 95 
So.2d 510 (Fla. 1957); Proctor v. Hearne, 100 Fla. 1180, 131 So. 173 
(1930); Rafkind v. Simon, 402 So.2d 22 (Fla. 3d DCA 1981); Century Bank 
of Lee County v. Gillespy, 399 So.2d 1109 (Fla. 5th DCA 1981). On the 
other hand, a joint venture cannot arise by operation of law because it is a 
voluntary relationship arising by contract. The liabilities, rights, duties, and 
remedies of joint venturers among themselves and to others are essentially 
the same as those of general partners. See Hayes v. H.J.S.B.B. Joint Venture, 
595 So.2d 1000 (Fla. 4th DCA 1992); Campbell v. A.B. Taff & Sons, Inc., 
519 So.2d 1039, 1041 (Fla. 1st DCA 1988) (“the rights of the parties to the 
joint venture are governed by partnership law”). In fact, from a litigation 
perspective, the distinctions between a joint venture and a partnership often 
are blurred. A joint venture terminates “when the objects of its creation have 
been accomplished.” Kislak, 95 So.2d at 514. However, the fact that a joint 
venture may determine to carry out the purpose of the venture through the 
medium of a corporation does not alter the effect of the joint venture. 
Donahue v. Davis, 68 So.2d 163 (Fla. 1953).  

In DK Arena, Inc. v. EB Acquisitions I, LLC, 31 So.3d 313 (Fla. 4th 
DCA 2010), the court noted that a contract to enter into a joint venture is an 
indispensable prerequisite to the formation of the venture and an oral joint 
venture agreement may be unenforceable under the statute of frauds if it 
constitutes an agreement not to be performed within a year. In Hallock v. 
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Holiday Isle Resort & Marina, Inc., 4 So.3d 17 (Fla. 3d DCA 2009), the 
court recognized that fiduciary duties may exist among joint venturers 
subject to the agreement between the venturers. 

In A&A Electric Services, Inc. v. Jurado, 198 So.3d 37, 41 (Fla. 2d 
DCA 2015), quoting Kislak, 95 So.2d at 515, the court confirmed that the 
legal interpretation of joint venture is to be determined by the law of 
contracts subject to the existence of a showing of “(1) a community of 
interest in performance of the common purpose, (2) joint control or right of 
control, (3) a joint proprietary interest in the subject matter, (4) a right to 
share in the profits[,] and (5) a duty to share in any losses.” 

3. [§18.9] Limited Partnership 

A revised limited partnership statute, F.S. 620.1101–620.2205 (the 
Florida Revised Uniform Limited Partnership Act of 2005, or RULPA), 
became effective on January 1, 2006. A Florida “limited partnership” or 
“domestic limited partnership” is a partnership formed “by two or more 
persons” under the laws of Florida, having as members “one or more general 
partners and one or more limited partners, [and the] term includes a limited 
liability limited partnership.” F.S. 620.1102(12). A limited partnership may 
“do all things necessary or convenient to carry on its activities.” F.S.
620.1105. As with the RUPA and other model or uniform statutes, the 
RULPA provides for uniform interpretation with other states that have the 
same enactment. F.S. 620.2201. See also Mason v. Avdoyan, 299 So.2d 603, 
606 (Fla. 4th DCA 1974) (“In construing Uniform Laws, it is pertinent to 
review holdings in other jurisdictions where the particular act is in force, in 
the interest of attempting to achieve a uniform interpretation.”). 

The RULPA provides that the contribution of a general or limited 
partner may be “any benefit provided by a person to a limited partnership in 
order to become a partner or in the person’s capacity as a partner.” F.S.
620.1102(3). Unlike the predecessor statute, F.S. 620.1303 provides that a 
limited partner is not liable for any limited partnership obligations, “whether 
arising in contract, tort, or otherwise . . . even if the limited partner 
participates in the management and control of the limited partnership.” 

In Wulsin v. Palmetto Federal Savings & Loan Ass’n, 507 So.2d 
1149, 1151 (Fla. 3d DCA 1987), approved 530 So.2d 291, the court recog-
nized that a “limited partner is like a corporate shareholder or a trust 
beneficiary to whom a fiduciary duty is owed.” 
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4. [§18.10] Foreign Limited Partnership 

F.S. 620.1102(8) defines a foreign limited partnership as “a 
partnership formed under the laws of a jurisdiction other than this state and 
required by those laws to have one or more general partners and one or more 
limited partners. The term includes a foreign limited liability limited 
partnership.” 

5. [§18.11] Limited Liability Partnership 

F.S. 620.9001 provides a method for a partnership to become a 
limited liability partnership. This statute brings both domestic limited 
partnerships and foreign limited partnerships under the same statutory 
scheme, although the statutory scheme provides that the law of the juris-
diction where the partnership is formed “governs relations among the 
partners and between the partners and the partnership.” F.S. 620.9101(1). 

B. [§18.12] Jurisdiction, Parties, Service Of Process, 
And Venue 

Acts that will subject persons to the personal jurisdiction of Florida 
courts under Florida’s long-arm statute, F.S. 48.193, include operating, 
conducting, engaging in, or carrying on a business or business venture in 
Florida or having an office or agency in Florida. The breadth of this statute 
would establish personal jurisdiction over virtually all partnerships whose 
activities provide a connection to Florida consistent with the due process 
clauses of the federal and Florida constitutions. See Touche Ross & Co. v. 
Canaveral International Corp., 369 So.2d 441 (Fla. 3d DCA 1979). 

Certainly, any partnership formed or registered in Florida is subject 
to in personam jurisdiction in Florida courts. Moreover, general partners, as 
agents of the partnership, could conceivably subject a foreign partnership to 
the Florida courts’ in personam jurisdiction. In re Estate of Vernon, 609 
So.2d 128 (Fla. 4th DCA 1992); Laventhol, Krekstein, Horwath & Horwath 
v. Investors Tax Sheltered Real Estate, Ltd., 338 So.2d 1092 (Fla. 3d DCA 
1976). 

A general partnership under former Florida law was an aggregate 
entity rather than a legal entity. See Amsler v. American Home Assurance 
Co., 348 So.2d 68 (Fla. 4th DCA 1977), disapproved on other grounds 530 
So.2d 291. At common law a partnership could not sue or be sued in its own 
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name. Pinellas County v. Lake Padgett Pines, 333 So.2d 472 (Fla. 2d DCA 
1976). However, under both the RUPA and the RULPA, an “entity” theory 
of both a general partnership and a limited partnership has been explicitly 
adopted. F.S. 620.8201 (“[a] partnership is an entity distinct from its 
partners”); Shephard v. Ouellete, 854 So.2d 251, 254 (Fla. 5th DCA 2003) 
(Florida “partition statute [F.S. 64.031] does not apply to property that is 
owned by a single entity. Because the property was owned solely by the 
partnership, a partition action did not lie.”). 

F.S. 48.061(1) provides: “Process against a partnership shall be 
served on any partner and is as valid as if served on each individual part-
ner. . . . After service on any partner, plaintiff may proceed to judgment and 
execution against that partner and the assets of the partnership.” Service 
must be made on an individual partner as copartner for the other members of 
the defendant general partnership to properly serve the general partnership. 
Touche Ross & Co. A judgment after service on fewer than all the partners 
will not be given the effect of a personal judgment against partners not 
actually served. Kennedy v. Richmond, 512 So.2d 1129 (Fla. 4th DCA 
1987). “Service of process on one partner gives a court jurisdiction over the 
partnership and authorizes it to render a judgment binding on the partner 
served and the partnership property” only. Louis Benito Advertising, Inc. v. 
Brown, 517 So.2d 775, 776 (Fla. 2d DCA 1988). However, F.S. 48.061(2) 
provides in part that service on any general partner of a limited partnership 
is “as valid as if served on each individual member of the [limited] 
partnership” and entitles the plaintiff to “proceed to judgment and execution 
against the limited partnership and all of the general partners individually” 
[emphasis added]. See Malibu Partners, Ltd. v. Schooley, 372 So.2d 179 
(Fla. 2d DCA 1979). At least one court has interpreted these statutes such 
that service under either F.S. 48.061 or 48.071 constitutes service on the 
partnership but not on the general partners. Bay City Management, Inc. v. 
Henderson, 531 So.2d 1013 (Fla. 1st DCA 1988). 

Service may be perfected on a limited partnership or agent of 
nonresidents doing business in the state under F.S. 48.071. However, if 
jurisdiction over the limited partnership is acquired through substituted 
service of process on the Secretary of State, judgment may not be entered 
against a general partner not named as a defendant and not served with 
process. Brittany Ltd. v. Brittany of Michigan, 468 So.2d 344 (Fla. 1st DCA 
1985).  

There is no specific venue statute applicable to partnerships or joint 
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ventures. Under the general venue statute, the action may be brought “in the 
county where the defendant resides, where the cause of action accrued, or 
where the property in litigation is located.” F.S. 47.011. In Williams v. 
Goldsmith, 619 So.2d 330 (Fla. 3d DCA 1993), the court held that the 
alleged breach of a partnership agreement, when one partner left the firm, 
encouraging firm clients to go with him, arose where the law firm had its 
offices, so that venue was proper in that county. Venue was also inde-
pendently appropriate in the same county for the partner’s alleged breach of 
contract, tortious interference, and a number of other torts allegedly 
committed by the partner. Service of process must be perfected on each 
member of a joint venture sought to be joined in the litigation. Elting Center 
Corp. v. Diversified Title Corp., 306 So.2d 542 (Fla. 3d DCA 1975). 

For purposes of determining diversity jurisdiction in federal court, a 
federal court must look to the citizenship of all of an incorporated entity’s 
members, whereas 28 U.S.C. §1332(c)(1) specifies the citizenship of 
corporations for jurisdictional purposes. Americold Realty Trust v. Conagra 
Foods, Inc., 136 S.Ct. 1012, 194 L.Ed.2d 71 (2016). See Lowe v. State Farm 
Mutual Automobile Insurance Co., 2016 WL 9223865 (N.D. Fla. 2016). 

For further treatment of jurisdiction and venue, see Chapters 1–3 of 
this manual. 

C. Derivative Actions By Limited Partner 

1. [§18.13] Statutory Right 

F.S. 620.2002 expressly provides to a partner in a limited 
partnership the right to “maintain a derivative action to enforce a right of a 
limited partnership.” A pre-suit demand is required to allow the general 
partners to “cause the limited partnership to bring an action to enforce the 
right.” Id. If “the general partners do not bring the action within a reasonable 
time” or if such a “demand would be futile,” then the partner may bring the 
lawsuit. Id. 

2. [§18.14] Demand Requirement 

As stated in §18.13, F.S. 620.2002 establishes a demand require-
ment as a condition precedent to the maintenance of a limited partner’s 
derivative action. The demand must be made “on the general partners 
requesting that they cause the limited partnership to bring an action to 
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enforce the right” to file a derivative action. Id. The general partners must 
“bring the action within a reasonable time.” Id. The statute excuses a 
demand if the “demand would be futile.” Id.

F.S. 620.2004 requires that “the complaint must state with 
particularity: (1) The date and content of plaintiff’s demand and the general 
partners’ response to the demand; or (2) Why demand should be excused as 
futile.” A pretrial evidentiary hearing may be necessary to establish the 
plaintiff’s compliance with the demand or that such a demand would have 
been in vain. 

3. [§18.15] Form For Complaint In Derivative 
Action By Limited Partner 

(Party Designation) (Title of Court) 

COMPLAINT 

Plaintiff, ...................., sues …..(name of general partner)….. and 
.....(name of general partner)….. (Defendants), a Florida limited partnership, 
and alleges: 

1. This is a derivative action under F.S. 620.2002 for [insert 
requested relief and jurisdictional allegation]. 

2.  On …..(date of agreement)….., Plaintiff, ………., and Defendants, 
………. and ………., executed a written agreement, a copy of which is attached 
and marked “Exhibit A”, whereby they agreed to form a limited partnership 
under the firm name of …..(name of firm)….., to engage in the business of 
[describe] with Defendants as general partners and Plaintiff as a limited 
partner. 

3. On …..(date of filing)….., the Plaintiff and Defendants executed 
and filed their certificate of limited partnership with the Florida Department 
of State, as provided by F.S. 620.1201. A copy of the certificate is attached and 
marked “Exhibit B”.  

4. [Plaintiff made demand on Defendants ………. and ………., on 
.....(date)..... to bring this action against .................... and ...................., and 
...................., and Defendants have not brought the action within a reasonable 
time.] / [.................... has not made a demand that Defendants initiate the 
action, and such a demand would be futile because .....(facts supporting reason 



18-21 

demand is excused)......] 

5. [Add substantive allegations for cause of action, request for relief, 
etc.] 

WHEREFORE 

/s/ 
…..(name of attorney)….. 
Attorney for .....(name of party)..... 
.....(address and phone number)..... 
.....(e-mail address(es))..... 
Florida Bar number .................... 

4. [§18.16] Expenses Of Derivative Action 
And Attorneys’ Fees 

F.S. 620.2005 expressly provides that “[a]ny proceeds or other 
benefits of a derivative action . . . belong to the limited partnership and not 
to the derivative plaintiff.” A court has discretion to award a plaintiff in a 
derivative action “reasonable expenses, including reasonable attorney’s 
fees,” if the action “is successful in whole or in part.” Id. 

5. [§18.17] Application To Foreign Limited Partnerships 

F.S. 620.1901(1) provides in part that “[t]he laws of the state or 
other jurisdiction under which a foreign limited partnership is organized 
govern relations among the partners of the foreign limited partnership and 
between the partners and the foreign limited partnership and the liability of 
partners as partners for an obligation of the foreign limited partnership,” and 
F.S. 605.0901(1) directs that the law of the state or other jurisdiction under 
which a foreign limited liability company exists governs the foreign limited 
liability company’s organization, internal affairs, and the liability of its 
managers and members. One must look to the laws of the domiciliary state 
to determine the rights to derivative actions of foreign limited partnerships. 

6. [§18.18] Equitable Action 

Florida case law has held that there is neither a right to a jury trial 
nor jurisdiction for an award of punitive damages in a shareholder derivative 
action. See §§18.60–18.61. The derivative action is considered equitable in 
nature and of statutory origin. The same rationale would appear to apply to 
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limited partnership derivative actions. 

7. [§18.19] Settlement 

Also omitted from the limited partnership derivative action statute is 
any mandatory approval by the court of a settlement, as required in the 
analogous corporate shareholder derivative action. However, the statute is 
clear that “[i]f the derivative plaintiff receives any proceeds, the derivative 
plaintiff shall immediately remit such proceeds to the limited partnership.” 
F.S. 620.2005(1)(b). 

8. [§18.20] Indemnification 

Another interesting issue is whether a defendant general partner 
could use a broadly defined indemnification provision of a partnership 
agreement in a successful derivative action brought by a limited partner 
against a general partner. Obviously, such a result could preclude any 
benefit to the partnership from the derivative action. See Century Village, 
Inc. v. Chatham Condominium Ass’ns, 387 So.2d 523 (Fla. 4th DCA 1980) 
(denial of indemnification to developer/director successfully sued by 
condominium association on public policy grounds). 

D. [§18.21] Other Actions By Or Against Limited Partners 

Before the adoption of the RULPA, limited partners were not proper 
parties “to proceedings by or against a partnership, except when the object is 
to enforce a limited partner’s right against or liability to the partnership.” 
Former F.S. 620.26 (1985); see, e.g., Amsler v. American Home Assurance 
Co., 348 So.2d 68 (Fla. 4th DCA 1977), disapproved on other grounds 530 
So.2d 291 (limited partners were improper party plaintiffs in lawsuit against 
partnership attorney, but lawsuit was allowed on trust theory); but see 
Goldome Savings Bank v. Wulsin, 530 So.2d 291, 293 (Fla. 1988) (limited 
partner has common-law right to make limited partnership claim or 
interpose defense if limited partnership refuses; court disapproved Amsler
“[t]o the extent that it conflicts with this opinion”). F.S. 620.2001 now 
specifically recognizes the right of a partner in a limited partnership to 
“maintain a direct action against the limited partnership or another partner.” 

F.S. 620.1502 governs the liability of a partner for contributions to a 
limited partnership, as well as the remedies to the limited partnership for a 
partner’s failure to make a contribution. 
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In KPMG LLP v. Cocchi, 88 So.3d 327 (Fla. 4th DCA 2012), the 
court held that under Delaware law, claims of negligent misrepresentation 
and violations of the Florida Deceptive and Unfair Trade Practices Act 
(FDUTPA) by investors in a Ponzi scheme who operated as limited 
partnerships were direct claims rather than derivative claims. 

E. [§18.22] Actions Among General Partners 

Generally, it is recognized that disputes among partners are 
cognizable in equity. F.S. 620.8401 provides specific rules determining 
rights and duties of partners, subject to the partnership agreement. Equity 
jurisdiction exists for the purpose of accountings among partners and 
settlement of partnership accounts. See, e.g., Phelps v. Gilbreth, 68 So.2d 
360 (Fla. 1953); Lieberbaum v. Levine, 54 So.2d 159 (Fla. 1951); Dyson v. 
Dyson, 483 So.2d 546 (Fla. 1st DCA 1986); Puritz v. Rosen, 442 So.2d 278 
(Fla. 4th DCA 1984). 

F.S. 620.8807 governs the “[s]ettlement of accounts and contri-
butions among partners” in winding up partnership business. The 1999 
amendments specifically provide that charges attributable to obligations for 
which the partner is not personally liable be excluded in determining 
distributions. F.S. 620.8807(2). The statute of limitations for an accounting 
is four years under F.S. 95.11(3)(f) (“action founded on a statutory 
liability”) and (3)(k) (“legal or equitable action on a contract, obligation, or 
liability not founded on a written instrument”), although it may be extended 
to five years if there is a written agreement under F.S. 95.11(2)(b) (“legal or 
equitable action on a contract, obligation, or liability founded on a written 
instrument”). Under prior law, an action at law could not be brought among 
partners, even after termination of the partnership, with respect to part-
nership transactions until there had been an accounting or settlement of 
partnership business. Wills v. Andrews, 73 Fla. 384, 75 So. 618 (1917); RBC 
I, Inc. v. AJAR I, Inc., 519 So.2d 743 (Fla. 3d DCA 1988). However, F.S.
620.8405(2) now specifically authorizes an action by a partner against either 
the partnership or other partners “with or without an accounting.” See Koros 
v. Doctors’ Special Surgery Center of Jacksonville, Ltd., 717 So.2d 137 
(Fla. 1st DCA 1998) (applying prior law but noting change in law). 

Although litigation among general partners typically occurs within 
the framework of dissolution and accounting, disputes that extend beyond 
breaches of the partnership agreement, such as fraud in the inducement, may 
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not be subject to equitable limitations. However, a partner cannot obtain 
damages from a former partner or partners for dissolution of the partnership, 
but may obtain damages for wrongful disassociation under the RUPA. 
Horizon/CMS Healthcare Corp. v. Southern Oaks Health Care, Inc., 732 
So.2d 1156 (Fla. 5th DCA 1999) (RUPA does not provide for wrongful 
dissolution, and no damages attach). 

F.S. 620.8306(2), governing the liability of an incoming partner, 
provides that the incoming partner is not personally liable for any 
partnership obligation incurred before his or her admission. In re Super 8 
Florida III, Ltd., 211 B.R. 764 (Bankr. M.D. Fla. 1996). The prior UPA 
provision (found at F.S. 620.64) protected an incoming partner from 
exposure to personal liability but did provide for liability out of the 
partnership property. A withdrawing partner may continue to be liable for 
the partnership’s debts in the absence of an explicit release from a 
partnership creditor. However, defenses of novation, waiver, or estoppel 
should be examined in light of the particular facts surrounding the 
withdrawal of the partner and the partnership creditor. 

Under the RUPA, as revised effective January 1, 2006, a partner’s 
duty of loyalty is limited to the following: 

(a) To account to the partnership and hold as trustee for 
the partnership any property, profit, or benefit derived by 
the partner in the conduct and winding up of the partnership 
business or derived from a use by the partner of partnership 
property, including the appropriation of a partnership oppor-
tunity; 

(b) To refrain from dealing with the partnership in the 
conduct or winding up of the partnership business as or on 
behalf of a party having an interest adverse to the part-
nership; and 

(c) To refrain from competing with the partnership in 
the conduct of the partnership business before the dissolu-
tion of the partnership. 

F.S. 620.8404(2). 

A partner’s fiduciary duty to give notice to other partners of any 
profit the partner derives without the consent of all other partners does not 
end when the partner withdraws from the partnership. Grossman v. Green-
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berg, 619 So.2d 406 (Fla. 3d DCA 1993). The fiduciary duty applies equally 
to the personal representative of a deceased partner engaged in the 
liquidation of the partnership affairs. F.S. 620.8404(7). 

In Rogers v. Mitzi, 584 So.2d 1092 (Fla. 5th DCA 1991), an action 
among general partners for breach of fiduciary duty, the District Court of 
Appeal, Fifth District, held that the trial court improperly awarded damages 
based on a rescission theory when there was no showing that monetary 
damages would have been insufficient and no party sought rescission. 

When a departing partner transfers his or her partnership interest to 
a continuing partner or partners, the continuing partners retain exclusive 
possession of the firm property and are vested with complete title, subject to 
the rights of creditors. Whether a departing partner maintains a fiduciary 
relationship with remaining partners depends on the agreement entered into 
among all partners. Rakita v. Rose, 547 So.2d 154 (Fla. 3d DCA 1989). 

A partner has the right to a formal account of partnership affairs. 
F.S. 620.8403(2) expressly provides: 

A partnership shall provide partners and their agents and 
attorneys access to the books and records of the partnership. 
The partnership shall provide former partners and their 
agents and attorneys access to books and records pertaining 
to the period during which they were partners. The right of 
access provides the opportunity to inspect and copy books 
and records during ordinary business hours. 

See also Ponton v. Bradley, 588 So.2d 593 (Fla. 3d DCA 1991). 
Additionally, F.S. 620.8403(3) provides: 

Each partner and the partnership shall furnish to a part-
ner, and to the legal representative of a deceased partner or 
partner under legal disability: 

(a) Without demand, any information concerning the 
partnership’s business and affairs reasonably required for 
the proper exercise of the partner’s rights and duties under 
the partnership agreement or this act; and 

(b) Upon demand, any other information concerning 
the partnership’s business and affairs, except to the extent 
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the demand or the information demanded is unreasonable or 
otherwise improper under the circumstances. 

See, e.g., Slingerland v. Hurley, 388 So.2d 587 (Fla. 4th DCA 1980). 

A partner is both a fiduciary and a trustee for the partnership of any 
profits derived from any transaction connected with the formation, conduct, 
or liquidation of the partnership. However, F.S. 620.8404, as revised 
effective January 1, 2006, now specifically delineates the scope of a 
partner’s duty of loyalty and duty of care. 

A managing partner “cannot take in-house advantage of his co-
partners.” Slingerland, 388 So.2d at 589. Because a partner’s share of the 
profits and losses is assignable under F.S. 620.8502, when the partnership is 
dissolved the assignee is entitled to an accounting from the date of the last 
account agreed to by all the partners. 

An action for an accounting is cognizable in equity, and there is no 
right to a jury trial or a recovery for compensatory or punitive damages. The 
accounting is a two-phase process: (1) the need for an accounting must be 
proved, and (2) if such need is established, discovery pertinent to an actual 
accounting proceeds. Zebouni v. Toler, 513 So.2d 784 (Fla. 1st DCA 1987); 
Wood v. Brackett, 266 So.2d 398 (Fla. 1st DCA 1972); Boyd v. Walker, 251 
So.2d 332 (Fla. 3d DCA 1971). 

A settlement agreement among partners, not procured by fraud, con-
cealment, overreaching, or mistake, may preclude a subsequent right to a 
partnership accounting and constitute a proper defense to such an 
accounting. Durham v. Edwards, 50 Fla. 495, 38 So. 926 (1905). A laches 
defense may also be interposed if delay in seeking the action for an 
accounting has resulted in injury, embarrassment, or disadvantage to the 
defendant partners. See Bethea v. Langford, 45 So.2d 496 (Fla. 1950). 

Because of the elaborate nature of a partnership accounting, the 
court may refer the matter to a special magistrate once the preliminary issue 
of the plaintiff’s right to an accounting has been determined by the court. 
Nahmod v. Nelson, 147 Fla. 564, 3 So.2d 162 (1941); Slingerland. A court 
may confirm, modify, reject, set aside, or refer the special magistrate’s 
report. Spencer v. Young, 63 So.2d 334 (Fla. 1953); Nahmod; Nims v. Nims, 
20 Fla. 204 (1883). 
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F. [§18.23] Actions Among Joint Venturers 

A joint venture under Florida law is a voluntary relationship arising 
out of the law of both express and implied contracts. Russell v. Thielen, 82 
So.2d 143 (Fla. 1955); McKissick v. Bilger, 480 So.2d 211 (Fla. 1st DCA 
1985); Hyman v. Regenstein, 222 F.2d 545 (5th Cir. 1955). As noted at 
§18.8, the Florida Supreme Court has held that, in addition to the essentials 
of an ordinary contract, joint venture contracts must display “(1) a 
community of interest in the performance of the common purpose, (2) joint 
control or right of control, (3) a joint proprietary interest in the subject 
matter, (4) a right to share in the profits and (5) a duty to share in any losses 
which may be sustained.” Kislak v. Kreedian, 95 So.2d 510, 515 (Fla. 
1957); see Sutton v. Smith, 603 So.2d 693 (Fla. 1st DCA 1992). Proof that 
one venturer has exclusive control of the venture’s business affairs and 
finances is inconsistent with a determination of a joint venture. Green v. 
Putnam, 93 So.2d 378 (Fla. 1957). The joint venture agreement must 
include a provision for the sharing of both profits and losses. Kislak; Sutton; 
8B FLA.JUR.2d Business Relationships §§812, 818. 

Proof of a joint venture does not always require proof of a written 
contract. Parole evidence of some elements of a joint venture may be 
sufficient to get the question of joint venture to a jury. Pride Furniture 
Corp. v. Hollywood Federal Savings & Loan Ass’n, 547 So.2d 717 (Fla. 4th 
DCA 1989). On the other hand, “[t]he very fact that the agreement was not 
reduced to writing is evidence, however slight, that no such agreement 
actually existed.” Kislak, 95 So.2d at 515. 

The rights and duties of joint venturers among themselves are deter-
mined primarily by the contract that governs their relationship. Aside from 
contractual obligations, the joint venturers also owe fiduciary duties to one 
another akin to those arising between partners. Joint venturers are required 
to deal with each other fairly and in good faith. De Ribeaux v. Del Valle, 
531 So.2d 992 (Fla. 3d DCA 1988). An action for ordinary negligence may 
not be maintained by one joint venturer against the other. Kartage v. 
Interocean, S.A., 167 So.2d 76 (Fla. 3d DCA 1964). The fiduciary duty 
includes honesty and “the punctilio of an honor the most sensitive.” 
Donahue v. Davis, 68 So.2d 163, 171 (Fla. 1953). Joint venturers must fully 
disclose to one another all matters that affect their joint interests. Donahue; 
Prescott v. Kreher, 123 So.2d 721 (Fla. 2d DCA 1960). A breach by one of 
the joint venturers of his or her fiduciary duty may be grounds for an 
accounting or dissolution of the joint venture. Alter v. Finesmith, 214 So.2d 
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732 (Fla. 3d DCA 1968); Cushman v. Schubert, 110 So.2d 703 (Fla. 2d 
DCA 1959). 

Unlike partners, however, joint venturers may sue at law for 
damages against their co-venturers without prior resort to an accounting. 8B 
FLA.JUR.2d Business Relationships §828. Because the action may be at law, 
rights to a jury trial and both compensatory and punitive damages exist. A 
joint venturer may also be entitled to attorneys’ fees. A. J. Richey Corp. v. 
Garvey, 132 Fla. 602, 182 So. 216 (1938). 

Because either an action at law or the equitable action of accounting 
may be available to a dissident joint venturer, the practitioner should 
carefully consider the potential election of remedies problem as well as the 
strengths and weaknesses of each available remedy. Ordinarily the issue of 
whether a joint venture exists is a question of fact for a jury in an action at 
law, but the burden of proof is on the party asserting that the relationship 
exists. Klaber v. Klaber, 133 So.2d 98 (Fla. 2d DCA 1961). An action in 
equity may not be barred by the parallel statute of limitations if a secret 
agreement was made within the limitations period. Prescott. 

G. [§18.24] Actions Relating To Entity Formation 

Disputes may arise among partners if one partner decides at some 
point during the partnership formation process to renege on his or her 
commitment or withdraw as a partner. F.S. 620.8308(1) provides that a 
person is estopped from denying his or her status as a partner to a third party 
if the person, “by words or conduct, purports to be a partner, or consents to 
being represented by another as a partner, in a partnership or with one or 
more persons who are not partners.” The partner will be deemed an agent of 
the persons consenting to the representation to bind them to the same extent 
as if he or she were a partner, if the third party entered into transactions in 
reliance on the representation. F.S. 620.8308(2). 

If a party to a joint venture fails to contribute a promised share of 
expenses, the remaining venturers may elect to sue for specific performance, 
sue for damages, or abandon the venture. A venturer obtaining title to 
venture property ordinarily is a constructive trustee for the benefit of all 
venturers. A venturer’s lien may also arise in favor of a venturer who 
advances sums for the promotion of the venture. 46 AM.JUR.2d Joint 
Ventures §§19–20. 
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H. Actions Relating To Entity Dissolution And Winding Up 

1. [§18.25] Dissolution Of Partnership Or Venture 

The RUPA enumerates in F.S. 620.8801 several events that require 
the dissolution of a partnership and the winding up of partnership business. 
The practitioner should review these partnership-terminating events closely. 
The dissolution of a partnership is an equitable matter. Avera v. F.A. Boyd & 
Sons, Inc., 418 So.2d 1212 (Fla. 1st DCA 1982). The law relating to part-
nership dissolution generally has been applied to joint venture dissolution. 
46 AM.JUR.2d Joint Ventures §57. “[D]issolution of a partnership liquidates 
all assets into cash” to satisfy the debts of the partnership. Houstoun v. 
Albury, 436 So.2d 224, 226 (Fla. 3d DCA 1983); F.S. 620.8807. F.S.
620.8802 specifically provides that dissolution does not terminate the 
partnership; rather, the partnership continues until the winding up of 
partnership affairs has been completed. The same rule applies to joint 
ventures. Cohen v. Lansburgh, 366 So.2d 154 (Fla. 3d DCA 1979).  

Because a dissolution of a partnership at will may occur under F.S.
620.8801(1) by notice to the partnership of the partner’s “express will to 
withdraw,” an unresolved issue is whether a dissolving partner breaches a 
duty not to dissolve the partnership if the dissolution materially prejudices 
the other partners. Generally, under F.S. 620.8804, dissolution terminates all 
authority of a partner to act for the partnership except for those acts 
appropriate to winding up partnership affairs or those acts that would have 
bound the partnership “before dissolution if any other party to the 
transaction did not have notice of the dissolution.” F.S. 620.8804(2). See In 
re Donald Verona & Bernard Green, 126 B.R. 113 (Bankr. M.D. Fla. 1991). 

A partner’s fiduciary duty to the partnership extends to the winding 
up of the partnership. F.S. 620.8404; Swann v. Mitchell, 435 So.2d 797 (Fla. 
1983); Frye v. Manacare, Ltd., 431 So.2d 181 (Fla. 2d DCA 1983); 
Hilgendorf v. Denson, 341 So.2d 549 (Fla. 1st DCA 1977). A dissolution 
does not discharge an existing liability of a partner. F.S. 620.8806. A partner 
has a right to contribution from copartners after dissolution. F.S.
620.8807(3). No statute governs the dissolution of a joint venture, but the 
common law embodied in the foregoing partnership statutes probably best 
represents the law. See, e.g., Campbell v. A.B. Taff & Sons, Inc., 519 So.2d 
1039, 1041 (Fla. 1st DCA 1988) (“the rights of the parties to [a] joint 
venture are governed by partnership law”); see also 8B FLA.JUR.2d Business 
Relationships §808 (joint ventures and partnerships are “generally governed 
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by the same rules of law”). 

In winding up a partnership’s business, the assets of the partnership, 
which may include statutorily required contributions of the partners, must be 
applied to discharge the partnership’s obligations. F.S. 620.8807(1). 
Ordinarily a partner may insist that the partnership property be converted 
into money by sale, unless an inequity would result. Swann. F.S. 620.8807 
also specifies rules pertaining to the rights of partners to receive 
distributions in an amount equal to any excess of the credits over the charges 
in the partner’s account. “A partner has the power to disassociate at any 
time, rightfully or wrongfully, by express will [under F.S.] 620.8601(1).” 
F.S. 620.8602. An example of a former partner’s remedy against another 
former partner for breach of a written agreement dissolving a partnership is 
Shelomith v. Friedland, 549 So.2d 767 (Fla. 3d DCA 1989); but see 
Horizon/CMS Healthcare Corp. v. Southern Oaks Health Care, Inc., 732 
So.2d 1156 (Fla. 5th DCA 1999) (RUPA does not provide for wrongful dis-
solution). 

Courts have previously held that attorneys’ fees may be awarded 
within the discretion of the court if a partner is forced to bring an action for 
dissolution and an accounting. A. J. Richey Corp. v. Garvey, 132 Fla. 602, 
182 So. 216 (1938); Cooper v. Fulton, 158 So.2d 759 (Fla. 3d DCA 1963). 
“‘Interest is not allowed upon partnership accounts generally until after a 
balance is struck on a settlement between partners unless the parties have 
otherwise agreed or acted in their partnership concerns.’” Sanderson v. 
Sanderson’s Administrators, 20 Fla. 292, 334 (1883), quoting Dexter v. 
Arnold, 7 F.Cas. 580, 582 (C.C. R.I. 1823); see Chandler v. Sherman, 16 
Fla. 99 (1877). However, F.S. 620.8807 now provides the default 
procedures and rules for the settlement of partnership accounts.  

For general discussion of the various fees and costs involved in 
litigation regarding judicial sale of partnership property, see Fineberg v. 
Kline, 542 So.2d 1002 (Fla. 3d DCA 1989). 

2. [§18.26] Right To Wind Up 

F.S. 620.8803(1) provides: “After dissolution, a partner who has not 
wrongfully dissociated may participate in winding up the partnership’s 
business, but, upon application of any partner, partner’s legal representative, 
or transferee, the circuit court, for good cause shown, may order judicial 
supervision of the winding up.” See Baker for the Use & Benefit of 
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Whittaker Construction Co. v. City of Orlando, 427 So.2d 1130 (Fla. 5th 
DCA 1983). 

F.S. 620.8807 provides specific rules governing the distribution of 
assets after dissolution and winding up of a partnership. F.S. 620.8806 
provides rules governing the liability of a partner conducting a business 
transaction not appropriate to winding up the partnership business after a 
dissolution. F.S. 620.8803 provides a circuit court the authority to order 
“judicial supervision” of a winding up of partnership business “for good 
cause shown.” That statute also establishes the powers that a partner “who 
has not wrongfully dissociated” may exercise in the course of a wind up. 

A surviving member of a joint venture has the right to pursue any 
cause of action belonging to the joint venture. Escandar v. Southern 
Management & Investment Corp., 534 So.2d 1203 (Fla. 3d DCA 1989). 

3. [§18.27] Form For Complaint For Damages 
And Dissolution Of Joint Venture 

(Party Designation) (Title of Court) 

COMPLAINT 

Plaintiff, ...................., sues ...................., Defendant, and alleges: 

1. This is an action for damages in excess of $15,000, exclusive of 
costs, interest, and attorneys’ fees, and to dissolve a joint venture between the 
parties. 

2. Plaintiff, ...................., a resident of .................... County, Florida, 
and Defendant, ...................., a resident of .................... County, Florida, entered 
into a contract on or about .....(date)..... to engage in the business of [describe] 
as a joint venture. In connection with this business, Plaintiff and Defendant 
had a community of interest in the performance of a common purpose. They 
had joint control of or the right to control the joint venture’s business and 
property, a joint proprietary interest in the subject matter, and both a right to 
share in the profits and a duty to share in any losses sustained. 

3. Defendant has breached .....his/her..... fiduciary duties of good 
faith, loyalty, and fair dealing, and .....his/her..... duty to disclose to Plaintiff, his 
or her joint venturer, on the following occasions: [list]. 

WHEREFORE Plaintiff requests the court to order the dissolution of 
the joint venture, order an accounting among the joint venturers, and award 
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such other relief as is just and equitable. 

/s/ 
…..(name of attorney)….. 
Attorney for .....(name of party)..... 
.....(address and phone number)..... 
.....(e-mail address(es))..... 
Florida Bar number ....................

I. [§18.28] Actions By Creditors Against Partnership 
Or Joint Venture And Its Members 

Because every partner and venturer is an agent of the entity within 
the scope of its business, liabilities to third parties may arise because of the 
act or failure to act of any one partner or joint venturer. Actual authority can 
be conferred by a partnership or joint venture agreement. Apparent authority 
may arise from acts of every partner  

for apparently carrying on in the ordinary course of 
partnership business or business of the kind carried on by 
the partnership, in the geographic area in which the 
partnership operates . . . unless the partner had no authority 
to act for the partnership in the particular matter and the 
person with whom the partner was dealing knew or had 
received a notification that the partner lacked authority. 

F.S. 620.8301(1). Liability can also arise from the acts of a purported 
partner. F.S. 620.8308(2). 

The liability of a general partner exists independently of partnership 
liability, O’Neill v. Boden-Wert Real Estate USA Fonds I, Ltd., 599 So.2d 
1045 (Fla. 2d DCA 1992), and Florida courts have held that (1) a judgment 
entered against a partner does not constitute a lien against real property 
titled in the name of the partnership, Anderson v. Potential Enterprises, Ltd., 
596 So.2d 488 (Fla. 5th DCA 1992); and (2) a creditor of a general partner 
cannot satisfy a judgment against the general partner out of the funds of the 
limited partnership, Pressner v. Pressner, 579 So.2d 379 (Fla. 2d DCA 
1991). 

The liability of one joint venturer for a fellow joint venturer’s acts is 
governed primarily by agency law. F.S. 620.8301 sets forth that “[e]ach 
partner [of a general partnership] is an agent of the partnership for the 
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purpose of its business.” Generally, “[a]n act of a [general] partner . . . binds 
the partnership unless the partner had no authority to act for the partnership 
in the particular matter and the person with whom the partner was dealing 
knew or had received a notification that the partner lacked authority.” Id. A 
similar provision is found in the revised limited partnership act, F.S.
620.1402. 

F.S. 620.8305(1) provides: “A partnership is liable for loss or injury 
caused to a person, or for a penalty incurred, as a result of a wrongful act or 
omission, or other actionable conduct, of a partner acting in the ordinary 
course of business of the partnership or with authority of the partnership.” In 
addition, F.S. 620.8305(2) holds the partnership liable for misapplication of 
money or property by any partner acting within the scope of his or her 
apparent authority. F.S. 620.8306 provides that partners are jointly and 
severally liable for everything chargeable to the partnership. 

Generally, joint venturers’ liability in tort is similar to that of 
partners for the acts of a member of the entity. Limited partners are 
insulated from liability under F.S. 620.1303. On the other hand, all general 
partners “are liable jointly and severally for all obligations of the 
partnership” under F.S. 620.8306(1) [emphasis added]. Consequently, in 
theory, if liability is joint, all available partners must be joined in the 
litigation, but joint and several liability may be imposed on any partner 
individually. However, the Florida rule may require joinder of all partners as 
indispensable parties. In any case, it is preferable to join all partners to 
prevent an election of remedies problem or any unforeseen bankruptcy 
proceeding. 

Joint venturers who contribute services but not funds to a venture 
are not obligated to share in financial losses on failure of the venture. Only 
those joint venturers who have contributed funds share in the loss. The 
venturer who has contributed services merely forfeits those services, but the 
venturer who has contributed funds forfeits his or her financial contribution. 
However, this rule applies only to an allocation of a loss among venturers. 
With respect to liability to a third party, all joint venturers share liability in 
proportion to their shares in the venture. Viking Realty, Inc. v. Balzebre, 535 
So.2d 687 (Fla. 3d DCA 1988). 

A right to contribution by one partner against another may exist 
with respect to a third party’s litigation claim. The Uniform Contribution 
Among Tortfeasors Act, F.S. 768.31, may apply to tort claims not involving 
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breaches of trust or other fiduciary obligations. If one partner’s liability is 
entirely vicarious, constructive, or technical, a right to indemnification may 
exist under Houdaille Industries, Inc. v. Edwards, 374 So.2d 490 (Fla. 
1979), and its progeny. 

A partnership’s assets are not subject to execution except to satisfy 
partnership debts. However, F.S. 620.8504 provides a unique remedy in the 
form of a “charging order” against a partner’s partnership interest (the 
partner’s share of the profits and surplus) for the benefit of any judgment 
creditor of that partner. A court of competent jurisdiction “may charge the 
transferable interest of the judgment debtor to satisfy the judgment.” F.S.
620.8504(1); see Schiller v. Schiller, 625 So.2d 856 (Fla. 5th DCA 1993). A 
reference to a receiver or special magistrate may be needed in connection 
with such an order. This is the exclusive remedy of a partner’s creditor 
against the debtor’s partnership interest. F.S. 620.8504(5); Atlantic Mobile 
Homes, Inc. v. LeFever, 481 So.2d 1002 (Fla. 4th DCA 1986); Rafkind v. 
Simon, 402 So.2d 22 (Fla. 3d DCA 1981). However, because a partner’s 
interest may be assigned without dissolution under F.S. 620.8504, a 
fraudulent conveyance action may exist under the Uniform Fraudulent 
Transfer Act, F.S. 726.101 et seq. The debtor partner’s interest may be 
redeemed at any time before foreclosure or the interest may be purchased 
with “property other than partnership property, by one or more of the other 
partners,” or with “partnership property, by one or more of the other 
partners with the consent of all the partners whose interests are not so 
charged.” F.S. 620.8504(3). If a creditor’s charging order does not satisfy a 
judgment, two alternatives remain: (1) the debtor partner may be put into 
involuntary bankruptcy, which dissolves the partnership under F.S.
620.8601(6)(a); or (2) the partner’s interest may be purchased at a 
foreclosure sale, F.S. 620.8504(2), and the dissociation of the partner may 
be demanded under F.S. 620.8601(4)(b). See Wells, Asset Protection in the 
Partnership Context: What’s All the Hoopla?, 68 Fla. Bar J. 43 (Feb. 1994). 
The practitioner should consult F.S. 620.8701 for the procedures required 
when a partner is dissociated from a partnership without resulting in a 
dissolution. 

Evidence of active participation in fraud and misrepresentation on 
the part of two partners in the negotiation of the sale of a business has been 
held sufficient to support a punitive damages award against all partners. 
Mulle v. Scheiler, 484 So.2d 47 (Fla. 5th DCA 1986). 
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J. [§18.29] Discovery Checklist 

COMMENT: The following is a useful discovery checklist in any litigation 
involving a partnership or joint venture. 

 Requests For Admissions: 
 Status of members in entity 

 Time of entry into and departure from entity 

 Acts subjecting entity and members to jurisdiction 

 Connection of cause of action to venue 

 Existence and terms of entity agreements 

 Standing of plaintiff 

 Right to an accounting 

 Interrogatories: 
 Identity, location, and custodian of documents 

 Identity and location of witnesses with knowledge of allegations 

of pleadings 

 Facts and law that support allegations 

 Insurance 

 Requests For Production: 
 Books and records of entity 

 Documents filed with or disclosed to regulatory and tax 

authorities 

 Non-work-product witness statements 

 Correspondence and memoranda between entity members 

 Depositions: 
 Employees of entity 

 Accountants and bankers 

 Former members of entity 

K. [§18.30] Settlement, Compromise, And Release 

F.S. 620.8301(1) provides that “[e]ach partner is an agent of the 
partnership for the purpose of its business,” and the act of every partner, 
including the execution in the partnership name of any instrument, while 
apparently carrying on in the usual way the business of the partnership, 
binds the partnership unless the person with whom the partner is dealing has 
knowledge of the partner’s lack of actual authority. 

Accordingly, the authority of general partners to settle, compromise, 
or dismiss litigation should be evaluated against the statutory exceptions to 
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authority. The prudent course would be to obtain the consent of all known 
partners. The partnership agreement should be reviewed to determine any 
limitation on partners’ powers with respect to litigation. A release of a 
partnership claim by one partner, however, has been held to be a release as 
to all partners. Waterfront Developers, Inc. v. City of Miami Beach, 467 
So.2d 733 (Fla. 3d DCA 1985); Pettigrew & Bailey v. Pickle, 429 So.2d 340 
(Fla. 3d DCA 1983). 

L. [§18.31] Receiverships, Injunctions, And Other 
Extraordinary Equitable Relief 

A circuit court has the discretion to appoint an equity receiver to 
wind up the partnership’s affairs. F.S. 620.8504(1); Lieberbaum v. Levine, 
54 So.2d 159 (Fla. 1951); Kosow v. Kovens, 473 So.2d 776 (Fla. 3d DCA 
1985); see generally Tellier, Appointment of Receiver in Proceedings 
Arising Out of Dissolution of Partnership or Joint Adventure, Otherwise 
Than by Death of Partner or at Instance of Creditor, 23 A.L.R.2d 583 
(1952). Discord among partners coupled with a breach of fiduciary duty or 
violation of a partnership agreement may be grounds for appointment of a 
receiver, as well as an ancillary procedure in connection with the dissolution 
and winding up of the partnership. See, e.g., Lieberbaum; Reed v. Beals, 77 
Fla. 801, 82 So. 234 (1919). 

As a general rule, receiverships are operated primarily for the 
benefit of creditors and secondarily for the benefit of entity members. 
Christian Broadcasting Network, Inc. v. Starr, 401 So.2d 1152 (Fla. 5th 
DCA 1981). A receivership is a drastic, last-resort remedy that should not be 
used when another remedy is available. McAllister Hotel v. Schatzberg, 40 
So.2d 201 (Fla. 1949). Appointment of a receiver is not a matter of right 
even when stipulated to among the parties; the decision rests in the sound 
discretion of the court. Carolina Portland Cement Co. v. Baumgartner, 99 
Fla. 987, 128 So. 241 (1930). A request for a receiver should allege and 
verify that the appointment is necessary either to prevent fraud or to save the 
property from immediate loss. Fleming v. Otis Elevator Co., 107 Fla. 557, 
145 So. 201 (1933). The court should require the posting of an indemnity 
bond by the moving party and a receiver’s bond by the receiver. Edenfield v. 
Crisp, 186 So.2d 545 (Fla. 2d DCA 1966); Belk’s Dept. Store, Miami, Inc. v. 
Scherman, 117 So.2d 845 (Fla. 3d DCA 1960). 

A court may award specific performance under limited circum-
stances. 59A AM.JUR.2d Partnership §§379, 383. An injunction may be 
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granted in appropriate cases to assist the court in accomplishing an 
accounting and dissolution. An action to rescind a partnership agreement 
will not lie if the plaintiff has an adequate remedy at law. Williamson v. 
Stephens, 411 So.2d 286 (Fla. 1st DCA 1982). 

Florida courts do not have authority to appoint receivers over a 
Florida corporation’s foreign subsidiary that owns real property in a foreign 
state. Edelsten v. Mawardi, 137 So.3d 459 (Fla. 4th DCA 2014). 

M. Federal Jurisdiction 

1. [§18.32] Federal Claims 

Claims arising under federal law or the United States Constitution 
involving partnerships or joint ventures may be asserted by or against the 
partnership, joint venture, general partners, or limited partners, if subject-
matter and personal jurisdiction are acquired and a claim is stated on which 
relief may be granted. Fed.R.Civ.P. 12(b). Consideration should be given to 
the filing of a Rule 9(b) (“Fraud, Mistake, Conditions of Mind”) motion if 
the complaint fails to identify with particularity the fraud or similar 
misconduct alleged or the role of each partner or venturer within or apart 
from the joint venture or partnership. 

2. [§18.33] Diversity Claims 

Because the maintenance of an action based on diversity of citizen-
ship under 28 U.S.C. §1332 requires “complete” diversity, all the defendants 
must be “diverse” from all the plaintiffs. That is, each defendant must be a 
citizen of a different state from each plaintiff. Owen Equipment & Erection 
Co. v. Kroger, 437 U.S. 365, 98 S.Ct. 2396, 57 L.Ed.2d 274 (1978); Straw-
bridge v. Curtiss, 7 U.S. (3 Cranch) 267, 2 L.Ed. 435 (1806), overruled in 
part 43 U.S. (2 How.) 497. As discussed in §18.12, Florida now considers a 
partnership to be a legal entity separate from its partners. F.S. 620.8201. In 
Carden v. Arkoma Associates, 494 U.S. 185, 110 S.Ct. 1015, 108 L.Ed.2d 
157 (1990), the United States Supreme Court, resolving a split among the 
circuits, held that diversity determinations cannot be based solely on the 
citizenship of general partners but must be based on a consideration of the 
citizenship of limited partners as well. This rule is different, however, with 
respect to the trustees of a business trust and its beneficial shareholders. In 
this case, the Court has held that the district court should consider the 
citizenship of only the trustees of a business trust, without regard to the 



18-38 

citizenship of the trust beneficiaries, because the trustees were the real 
parties in interest in the management of and retention of title to trust assets. 
Navarro Savings Ass’n v. Lee, 446 U.S. 458, 100 S.Ct. 1779, 64 L.Ed.2d 
425 (1980). In 2016, the Court in Americold Realty Trust v. Conagra Foods, 
Inc., 136 S.Ct. 1012, 1014, 194 L.Ed.2d 71 (2016), clarified that “[w]hile 
humans and corporations can assert their own citizenship, other entities take 
the citizenship of their members.” The Americold Realty Trust Court 
distinguished Navarro Savings on the basis that the lawsuit had been 
commenced by a trustee in her own name. However, at least one circuit 
court has refused to apply the Navarro rationale to limited partnerships. See 
Trent Realty Associates v. First Federal Savings & Loan Ass’n of 
Philadelphia, 657 F.2d 29 (3d Cir. 1981). Compare Mesa Operating Limited 
Partnership v. Louisiana Intrastate Gas Corp., 797 F.2d 238 (5th Cir. 1986) 
(court would consider only citizenship of general partners in limited 
partnership in determining diversity jurisdiction); but see Corfield v. Dallas 
Glen Hills LP, 355 F.3d 853, 856 n.3 (5th Cir. 2003) (limited partnership 
“assumes the citizenship of each of its partners,” citing Arkoma 
Associates).The Circuit Court of Appeals, Eleventh Circuit, has held that a 
dissolved corporation has no principal place of business for purposes of 
diversity jurisdiction and is therefore a citizen of the place of its state of 
incorporation. Holston Investments, Inc. B.V.I. v. LanLogistics Corp., 677 
F.3d 1068 (11th Cir. 2012). However, as clarified in Americana 
Communications, Inc. v. WMS Providers, Inc., 2015 WL 757820 (M.D. Fla. 
2015), the Eleventh Circuit in Holston Investments did not hold that a 
dissolved corporation becomes stateless for diversity of citizenship 
purposes. 

The court in Orchid Quay, LLC v. Suncor Bristol Bay, LLC, 178 
F.Supp.3d 1300 (S.D. Fla. 2016), addressed statelessness for diversity of 
citizenship purposes, holding  

Counsel preparing a removal petition under 28 U.S.C. §1441 should 
carefully consider these issues to prevent remand under 28 U.S.C. §1447. 

N. Alternatives To Litigation Of Partnership And 
Joint Venture Disputes 

1. [§18.34] Commercial Arbitration 

Arbitration is the process by which disputing parties voluntarily 
submit their dispute to an impartial third person or group of persons 
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(arbitrators) and agree in advance that the arbitration decision will be final 
and binding on them. The Revised Florida Arbitration Code, F.S. Chapter 
682, governs the arbitration of commercial disputes in Florida, including 
disputes among partners or joint venturers. F.S. 682.02 provides in part that 
two or more parties either may include “a provision for the settlement by 
arbitration of any controversy thereafter arising between them relating to 
such contract or the failure or refusal to perform the whole or any part 
thereof” in a written contract, or “may agree in writing to submit to 
arbitration any controversy existing between them at the time of the 
agreement.” 

Florida courts should resolve all doubts about the scope of an 
arbitration agreement, as well as any issues of waiver, in favor of arbitration. 
Ronbeck Construction Co. v. Savanna Club Corp., 592 So.2d 344 (Fla. 4th 
DCA 1992). Institution of arbitration proceedings under statute divests the 
trial court of jurisdiction to make any determination of any factual issue 
other than the making of the agreement or provision. Modern Health Care 
Services, Inc. v. Puglisi, 597 So.2d 930 (Fla. 3d DCA 1992); Thomas W. 
Ward & Associates, Inc. v. Spinks, 574 So.2d 169 (Fla. 4th DCA 1991). 

The many advantages of arbitration of disputes include (1) a more 
expeditious resolution of the dispute, (2) generally less expense than 
litigation, (3) a private forum to air the dispute, (4) the use of experts as 
triers of fact, and (5) a limitation on appeals under F.S. 682.20.  

For further treatment of the subject of commercial arbitration, see 
Chapter 4 of this manual. 

2. [§18.35] Mediation And Negotiation 

Mediation and negotiation should not be ignored as a means of 
resolving disputes among joint venturers or partners. Although the 
emotional content of business partnership disputes may rival those of a 
dissolution of marriage, the parties should be made aware of the costs and 
attorneys’ fees, loss of time, and aggravation coterminous with a bitter 
adversarial proceeding. Even when these disputes are aggressively and 
thoroughly litigated, rarely are there any true “winners.” A quick, negotiated 
settlement is usually the best “win” for all concerned. 
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III. CORPORATE AND LIMITED LIABILITY COMPANY 
LITIGATION 

A. [§18.36] The Corporate Entity 

In the past, the corporation was frequently chosen as the 
organization for business because of its feature of limited liability. Although 
there are now “competing” forms of limited liability entities, such as limited 
liability companies and limited liability partnerships, the law on corporation 
limited liability is more firmly established than is so with the competing 
entities.  

Assuming no alter ego liability, shareholders are not liable for the 
debts and obligations of the corporation, because the corporation is a 
separate legal entity with perpetual existence. Nonetheless, under certain 
circumstances, directors, officers, and even shareholders may incur liability 
to other shareholders and third parties. The courts will recognize the 
artificial-entity status of a corporation apart from its shareholders as long as 
the privilege has not been abused through improper conduct. Furthermore, 
the courts attempt to balance the interests of corporate management in not 
being subject to undue control by shareholders, against the potential for 
abuse of passive shareholders by active management. 

The limited liability company (“LLC”) has now become the most 
popular business entity in Florida. The creation of the entity largely derived 
from a desire to have a more flexible limited liability entity closely 
resembling a partnership in terms of its formation documents and internal 
management. As is the case with the Florida Business Corporation Act, the 
Florida Limited Liability Company Act provides a default scheme that may 
be freely modified by the LLC operating agreement. The Limited Liability 
Company Act was completely revamped in 2013. See §18.106. 

Given that the LLC statute is a blend of partnership law concepts 
and corporate law concepts, how the courts deal with the “LLC cocktail” is 
an emerging topic. Courts have, in the past, applied corporate limited 
liability principles to the LLC. For example, in Clement v. Lipson, 999 
So.2d 1072 (Fla. 5th DCA 2009), the court applied the corporate shield 
doctrine to an LLC, preventing the assertion of personal jurisdiction over the 
managers of the LLC. Likewise, in International Yacht Group, LLC v. 
Miami Yacht & Engine Works, LLC, 83 So.3d 930 (Fla. 3d DCA 2012), the 
court interpreted former F.S. 608.4101, dealing with a member’s rights to 
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certain LLC records, in a fashion similar to the court’s implementation of 
the parallel statute under F.S. Chapter 607. In particular, the court held that 
both the rules of discovery and the statute were designed to allow a litigant 
to have “necessary information” prior to going to trial. Id. at 932. 

In Olmstead v. Federal Trade Commission, 44 So.3d 76 (Fla. 2010), 
the Florida Supreme Court held that a charging order was not the judgment 
creditor’s exclusive remedy against a judgment debtor who had an interest 
in a single member LLC. That controversial decision led to “patch 
legislation” in 2011, and eventually to the revised LLC act, addressed 
further at §18.106. 

The likely issues that may arise regarding LLCs have been 
identified below in the corporate context. The analogous LLC statute 
provisions should be reviewed with respect to issues arising under the LLC 
entity form. 

Two prominent “rules” that surface in virtually all corporate 
litigation need to be kept in mind. First, corporations, unlike an individual, 
may not appear “in proper person” or pro se in court and therefore must 
appear through counsel. Objective Marketing Action, Ltd. v. Hills, 516 So.2d 
28 (Fla. 3d DCA 1987); Daytona Migi Corp. v. Daytona Automotive 
Fiberglass Inc., 417 So.2d 272 (Fla. 5th DCA 1982). A corporation may not 
represent itself through nonlawyer employees, officers, or shareholders, 
even if the nonlawyer is the corporation’s sole shareholder. Richter v. 
Higdon Homes, Inc., 544 So.2d 300 (Fla. 1st DCA 1989). (There is an 
exception to this rule in small claims cases. See Fla.Sm.Cl.R. 7.050(a)(2).) 

Second, the power to exercise the attorney-client privilege rests with 
the corporation’s board of directors, and when control of a corporation 
passes to new management, the authority to assert and waive the privilege 
generally passes as well. Tail of the Pup, Inc. v. Webb, 528 So.2d 506 (Fla. 
2d DCA 1988). In Southern Bell Telephone & Telegraph Co. v. Deason, 632 
So.2d 1377 (Fla. 1994), the Florida Supreme Court set forth the criteria for 
determining whether a corporation’s communications are protected by the 
attorney-client privilege. 

The “Garner doctrine,” derived from Garner v. Wolfinbarger, 430 
F.2d 1093 (5th Cir. 1970) (policy behind not keeping corporate information 
from shareholders who are, in principle, owners of corporation), has been 
widely applied and commented on for the principle that, in some 
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circumstances, the privilege may not be available to be asserted against 
shareholders involved in disputes with the controlling shareholders or 
directors. In Omega Consulting Group, Inc. v. Templeton, 805 So.2d 1058 
(Fla. 4th DCA 2002), a shareholder derivative action in which the corpora-
tion had only two shareholders, each owning 50% of the shares, the court 
cited Garner and held that three corporate emails should be provided despite 
the assertion of the attorney-client privilege. See also United States v. South 
Georgia Ry. Co., 107 F.2d 3, 5 (5th Cir. 1939) (“holders [of preferred stock 
certificates] are[,] along with the common stock holders, owners of the 
company”); In re Occidental Petroleum Corp., 217 F.3d 293, 297 (5th Cir. 
2000) (“Under Garner, a corporation may invoke only a limited attorney-
client privilege against the discovery demands of a shareholder.”). Garner is 
arguably precedent in the Eleventh Circuit by virtue of Bonner v. City of 
Prichard, Alabama, 661 F.2d 1206, 1207 (11th Cir. 1981) (en banc), in 
which the Eleventh Circuit held that “decisions of the United States Court of 
Appeals for the Fifth Circuit (the ‘former Fifth’ or the ‘old Fifth’), as that 
court existed on September 30, 1981, handed down by that court prior to the 
close of business on that date, shall be binding as precedent in the Eleventh 
Circuit, for this court, the district courts, and the bankruptcy courts in the 
circuit.” But see In re Celotex Corp., 196 B.R. 596, 600 n.3 (Bankr. M.D. 
Fla. 1996), in which that court stated, “This Court does not follow Garner.” 
See also In re Southeast Banking Corp. Securities & Loan Loss Reserves 
Litigation, 212 B.R. 386 (S.D. Fla. 1997). 

With regard to use of a particular corporate name, a trial court can 
impose reasonable restrictions designed to avoid confusion in the public 
mind between corporations. Anastasi Masonry Corp. v. Anastasi Bros. 
Corp., 541 So.2d 175 (Fla. 4th DCA 1989). 

Even when an individual is the sole stockholder of a corporation, a 
lawsuit alleging an injury to the corporation must be brought in the 
corporation’s name. Lincoln Oldsmobile, Inc. v. Branch, 574 So.2d 1111 
(Fla. 2d DCA 1990). 

Many issues that create intra-corporate conflict can be addressed in 
shareholder agreements. Under F.S. 607.0732, an agreement among the 
shareholders of a corporation with 100 or fewer shareholders may adopt 
provisions inconsistent with the Florida Business Corporation Act. Any 
challenge to the validity of an arbitration clause in a shareholders’ 
agreement is for the arbitration panel and not a court. Rinton Corp., S.A. v. 
Domar, Ltd., 476 F.3d 1254 (11th Cir. 2007). 
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B. [§18.37] Minority Shareholder Litigation 

To prevent abuses by corporate management, the courts have recog-
nized the shareholders’ derivative action. As early as 1882, the United States 
Supreme Court exercised its equity jurisdiction to determine the rules for a 
derivative action. Hawes v. City of Oakland, 104 U.S. (14 Otto) 450, 26 
L.Ed. 827 (1881). A shareholder who initiates a shareholder’s derivative 
action is a fiduciary to the corporation. Head v. Lane, 495 So.2d 821 (Fla. 
4th DCA 1986). The Florida Supreme Court recognized the fiduciary duties 
of directors as early as 1907 in Jacksonville Cigar Co. v. Dozier, 53 Fla. 
1059, 43 So. 523 (1907). In Tampa Waterworks Co. v. Wood, 97 Fla. 493, 
121 So. 789 (1929), the court first recognized the standing of stockholders 
in equity to seek relief against corporate management by the appointment of 
a receiver on a proper showing of fraud, spoliation, immediate danger of 
loss of property, or waste of assets by corporate management, coupled with 
self-dealing. Directors have also been held liable “for corporate losses 
resulting from practices primarily designed to maintain the directors in 
control.” Schilling v. Belcher, 582 F.2d 995, 1005 (5th Cir. 1978). 

The bulk of minority shareholder actions, whether direct or deriva-
tive, however, has occurred in the past 50 years. The courts have been 
particularly sensitive to the “strike suit” potential of minority shareholder 
litigation. Surowitz v. Hilton Hotels Corp., 383 U.S. 363, 86 S.Ct. 845, 15 
L.Ed.2d 807 (1966). The proliferation of litigation against officers and 
directors in the 1980s, together with a concomitant decline in the number of 
insurance companies willing to underwrite directors and officers (“D & O”) 
insurance, led to major changes in statutes governing corporate-management 
liability and corporate indemnification of management. For instance, F.S.
607.0831 provides a “safe haven” for directors for actions taken even if a 
director breaches a duty to the corporation, unless the director has engaged 
in conduct prohibited by that statute, including, inter alia, “deriv[ing] an 
improper personal benefit,” acting “in bad faith or with malicious purpose,” 
or violation of a criminal law. See also F.S. 617.0830, 617.0834 (not for 
profit corporations). In Berg v. Wagner, 935 So.2d 100 (Fla. 4th DCA 
2006), the court held that a safe harbor defense that involved questions of 
fact, such as self-dealing and bad faith, could not be resolved by summary 
judgment. 
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C. Duties Of Directors, Officers, And Majority Shareholders 

1. [§18.38] Florida Common Law 

The earlier Florida cases most frequently described the duties of 
directors and officers to the corporation as follows: 

[Directors and officers occupy] a quasi fiduciary relation to 
the corporation and its stockholders. . . . They are required 
to act in the utmost good faith, and in accepting the office 
they impliedly undertake to give to the enterprise the benefit 
of their best care and judgment, and to exercise the powers 
conferred solely in the interest of the corporation. 

Orlando Orange Groves Co. v. Hale, 107 Fla. 304, 144 So. 674, 677 (1932). 
Over the years, the courts have been even more explicit in defining the 
duties of a director and an officer to the corporation and its stockholders. In 
Snead v. United States Trucking Corp., 380 So.2d 1075, 1078–1079 (Fla. 1st 
DCA 1980), the court, quoting from (now former) 19 C.J.S. Corporations
§761, stated: 

A director’s duties being trust duties or in the nature of the 
duties of a trustee toward his cestui que trust, his acts are 
subject to be tested by the rules governing the relation of a 
trustee to his cestui que trust. . . . He is bound to act with 
fidelity, the utmost good faith, and with his private and 
personal interests subordinated to his trust duty whenever 
the two come in conflict. Courts of equity must enforce 
strict compliance with these rules. 

In general, Florida cases have recognized that a corporate officer or 
director owes both a duty of loyalty and a duty of care, which arise in a 
quasi-fiduciary relationship. See Cohen v. Hattaway, 595 So.2d 105 (Fla. 
5th DCA 1992); B & J Holding Corp. v. Weiss, 353 So.2d 141 (Fla. 3d DCA 
1978). A corporate officer or director breaches the duty of loyalty if that 
person “depart[s] from his corporate responsibility and start[s] serving 
himself.” Intercarga Internacional De Carga, S.A. v. Harper Group, Inc., 
659 So.2d 1208, 1210 (Fla. 3d DCA 1995). 
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2. [§18.39] Duties Of Directors And Officers Under 
Florida Business Corporation Act 

F.S. 607.0830(1), part of the Florida Business Corporation Act (the 
Act) adopted in 1989, provides that “[a] director shall discharge his or her 
duties as a director, including his or her duties as a member of a committee: 
(a) In good faith; (b) With the care an ordinarily prudent person in a like 
position would exercise under similar circumstances; and (c) In a manner he 
or she reasonably believes to be in the best interests of the corporation.” 
There is no definition of the term “duties.” The “trustee” language of the 
early Florida decisions and some post-Act decisions has not been used in the 
Act’s only reference to the general exercise of corporate powers by the 
board of directors. The Act does not have a similar provision for officers, 
but F.S. 607.0841 provides that “[e]ach officer has the authority and shall 
perform the duties set forth in the bylaws or, to the extent consistent with the 
bylaws, the duties prescribed by the board of directors or by direction of any 
officer authorized by the bylaws or the board of directors to prescribe the 
duties of other officers.” Accordingly, an officer is answerable to the 
corporation and its board of directors for the violation of bylaws or authority 
conferred by the directors. Officers normally do not have any authority to 
manage the corporation independent of the board of directors. Minority 
shareholder lawsuits to challenge the management of a corporation, 
therefore, are brought against the board of directors, although officers may 
be incidental defendants. However, F.S. 607.0801(2) does allow a 
delegation of corporate powers and the management of the business and 
affairs of a corporation “subject to any limitation set forth in the articles of 
incorporation or in an agreement authorized under [F.S.] 607.0732.” 

In Rehabilitation Advisors, Inc. v. Floyd, 601 So.2d 1286 (Fla. 5th 
DCA 1992), it was held that the fact that an officer and director entered into 
an agreement to sell her interest in the corporation did not relieve her of her 
fiduciary obligations to the corporation. 

F.S. 607.0830(2) insulates from liability a director who, in per-
forming his or her duties, relies on information, opinions, reports, or 
statements, including financial statements and other financial data, if 
prepared or presented by: 

(a) One or more officers or employees of the 
corporation whom the director reasonably believes to be 
reliable and competent in the matters presented; 
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(b) Legal counsel, public accountants, or other persons 
as to matters the director reasonably believes are within the 
persons’ professional or expert competence; or 

(c) A committee of the board of directors of which he 
or she is not a member if the director reasonably believes 
the committee merits confidence. 

Nevertheless, to be relieved of responsibility for misfeasance or malfeasance 
attributable to others, the director must otherwise perform his or her duties 
in compliance with F.S. 607.0830(1) and not have “knowledge concerning 
the matter in question” that would cause such reliance to be unwarranted. 
F.S. 607.0830(4). Finally, to avoid a “see no evil, hear no evil” defense, F.S.
607.0824(4) provides that 

A director of a corporation who is present at a meeting of 
the board of directors or a committee of the board of 
directors when corporate action is taken is deemed to have 
assented to the action taken unless the director: 

(a) Objects at the beginning of the meeting (or 
promptly upon his or her arrival) to holding it or transacting 
specified business at the meeting; or 

(b) Votes against or abstains from the action taken. 

F.S. 607.0834 provides for liability of directors for unlawful dis-
tributions. A director “who votes for or assents to” the declaration of any 
dividend or distribution of assets to shareholders contrary to F.S. 607.06401 
or the articles of incorporation is “personally liable” with all other assenting 
or voting directors to the corporation “for the amount of the distribution that 
exceeds what could have been [properly] distributed.” F.S. 607.0834(1). A 
director liable to the corporation under subsection (1) has a contribution 
claim from each shareholder for the amount of such dividends or assets the 
shareholder accepted, knowing the dividend or distribution was made in 
violation of F.S. 607.06401 or the articles of incorporation, and a 
contribution claim against any other director who voted for or assented to 
the action on which the claim is asserted. F.S. 607.0834(2). Any action 
under these sections must be brought within two years “after the date on 
which the effect of the distribution was measured under s. 607.06401(6) or 
(8).” F.S. 607.0834(3). 
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F.S. 607.0832 governs the analysis of director conflicts of interest 
and self-dealing. A contract or transaction between a corporation and a 
director or a related party is not ipso facto void by virtue of the director’s 
participation in the corporate action approving the contract or transaction, 
provided that (1) the director’s interest in the contract or transaction is 
“disclosed or known to the board of directors or committee which 
authorizes, approves, or ratifies the contract or transaction by a vote or 
consent sufficient for the purpose without counting the votes or consents of 
such interested directors”; (2) the interest is “disclosed or known to the 
shareholders entitled to vote and they authorize, approve, or ratify [the] 
contract or transaction”; or (3) “[t]he contract or transaction is fair and 
reasonable as to the corporation at the time it is authorized by the board, a 
committee, or the shareholders.” F.S. 607.0832(1). In no circumstances may 
a transaction governed by F.S. 607.0832(1) be authorized, approved, or 
ratified by a single director. F.S. 607.0832(2). 

F.S. 607.0833 allows corporate loans and guarantees with or 
without interest and with or without security to officers, directors, and 
employees whenever, in the judgment of the board of directors, the loan, 
guarantee, or assistance may reasonably be expected to benefit the 
corporation. Although the decision is within the judgment of the board, the 
board should be able to document that there was a reasonable expectation of 
benefit to the corporation and that the directors otherwise performed their 
duties under F.S. 607.0830(1). 

3. [§18.40] Director Civil Immunity 

F.S. 607.0831(1) provides limited immunity for corporate directors: 

(1) A director is not personally liable for monetary 
damages to the corporation or any other person for any 
statement, vote, decision, or failure to act, regarding 
corporate management or policy, by a director, unless: 

(a) The director breached or failed to perform his or her 
duties as a director; and 

(b) The director’s breach of, or failure to perform, those 
duties constitutes: 



18-48 

1. A violation of the criminal law, unless the director 
had reasonable cause to believe his or her conduct was 
lawful or had no reasonable cause to believe his or her 
conduct was unlawful. . . . 

2. A transaction from which the director derived an 
improper personal benefit, either directly or indirectly; 

3. A circumstance under which the liability provisions 
of s. 607.0834 are applicable; 

4. In a proceeding by or in the right of the corporation 
to procure a judgment in its favor or by or in the right of a 
shareholder, conscious disregard for the best interest of the 
corporation, or willful misconduct; or 

5. In a proceeding by or in the right of someone other 
than the corporation or a shareholder, recklessness or an act 
or omission which was committed in bad faith or with 
malicious purpose or in a manner exhibiting wanton and 
willful disregard of human rights, safety, or property. 

F.S. 607.0831(2) provides a definition of “recklessness”:  

For the purposes of this section, the term “recklessness” 
means the action, or omission to act, in conscious disregard 
of a risk:  

(a) Known, or so obvious that it should have been known, to 
the director; and  

(b) Known to the director, or so obvious that it should have 
been known, to be so great as to make it highly probable 
that harm would follow from such action or omission. 

“A director is deemed not to have derived an improper personal 
benefit from any transaction if [among other things] the transaction and the 
nature of any personal benefit derived by the director are not prohibited by 
state or federal law or regulation.” F.S. 607.0831(3). F.S. 607.0831(3) 
provides rules for determining whether a director is deemed to have derived 
an improper personal benefit in an action other than a derivative lawsuit, and 
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F.S. 607.0831(4) recognizes that these rules are nonexclusive. 

In Adoro Marketing, Inc. v. Da Silva, 623 So.2d 542 (Fla. 3d DCA 
1993), the court held that the president of a company that manufactured an 
allegedly defective machine could be held personally liable to an injured 
user based on evidence that the president personally derived profit from the 
machine. In State, Dept. of Environmental Protection v. Harbor Utilities 
Co., 684 So.2d 301 (Fla. 2d DCA 1996), the court held that corporate 
officers, directors, and managers may be subject to personal liability under 
the Air and Water Pollution Control Act. 

4. [§18.41] Corporate Opportunity Doctrine 

One area of director self-dealing and conflict of interest not 
explicitly treated in the Florida Business Corporation Act is the “corporate 
opportunity” doctrine. In Uvanile v. Denoff, 495 So.2d 1177, 1179 (Fla. 4th 
DCA 1986), the district court adopted the following definition of “corporate 
opportunity” enunciated in Farber v. Servan Land Co., 662 F.2d 371, 377 
(5th Cir. 1981): 

If there is presented to a corporate officer or director a 
business opportunity which the corporation is financially 
able to undertake, is, from its nature, in the line of the 
corporation’s business and is of practical advantage to it, is 
one in which the corporation has an interest, or a reasonable 
expectancy, and, by embracing the opportunity, the self-
interest of the officer or director will be brought into 
conflict with that of his corporation, the law will not permit 
him to seize the opportunity for himself. 

Because a director or officer occupies a fiduciary position toward 
the corporation, he or she may not “make a private profit from his position 
or, while acting in that capacity, acquire an interest adverse to that of the 
corporation.” Pruyser v. Johnson, 185 So.2d 516, 521 (Fla. 2d DCA 1966). 
See Orlando Orange Groves Co. v. Hale, 107 Fla. 304, 144 So. 674 (1932); 
Cohen v. Hattaway, 595 So.2d 105 (Fla. 5th DCA 1992). As a corollary to 
the duty of loyalty, a director or officer may not acquire “in opposition to 
the corporation, property in which the corporation has an interest or tangible 
expectancy or which is essential to its existence.” Farber, 662 F.2d at 377. 
See also Pan American Trading & Trapping, Inc. v. Crown Paint, Inc., 99 
So.2d 705 (Fla. 1958); News-Journal Corp. v. Gore, 147 Fla. 217, 2 So.2d 
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741 (1941); Independent Optical Company of Winter Haven v. Elmore, 289 
So.2d 24 (Fla. 2d DCA 1974). 

The analysis of whether a corporate opportunity exists depends on 
whether (1) the corporation is financially able to undertake the business 
opportunity; (2) the corporation has a valid and significant corporate 
purpose in the potential business opportunity; and (3) the business 
opportunity fits into the present activities of the corporation or fits into an 
established corporate policy that the acquisition of the opportunity would 
further. Hattaway; Uvanile. If a corporate opportunity is found to exist, the 
director or officer who acquired the business opportunity holds the property 
and any profits as constructive trustee for the corporation. News-Journal 
Corp.; Wilkins v. Wilkins, 144 Fla. 590, 198 So. 335 (1940); see generally
Rigelhaupt, What Business Opportunities Are in “Line of Business” of 
Corporation for Purposes of Determining Whether a Corporate Opportunity 
Was Presented, 77 A.L.R.3d 961 (1977). The corporate opportunity doctrine 
does not apply, however, to a director or officer who resigned and then later 
competed with the corporation. Renpak, Inc. v. Oppenheimer, 104 So.2d 642 
(Fla. 2d DCA 1958). One case has held that officers and directors have no 
right to purchase corporate property at a judicial or public sale. Etheredge v. 
Barrow, 102 So.2d 660 (Fla. 2d DCA 1958). 

5. [§18.42] Duties Of Majority Shareholders 

Some cases seem to impose similar fiduciary duties on majority 
shareholders toward minority shareholders, particularly in the context of the 
close corporation. News-Journal Corp. v. Gore, 147 Fla. 217, 2 So.2d 741 
(1941); Mortellite v. American Tower, L.P., 819 So.2d 928 (Fla. 2d DCA 
2002); Alliegro v. Pan American Bank of Miami, 136 So.2d 656 (Fla. 3d 
DCA 1962). The Florida Business Corporation Act is silent on this issue, 
except to recognize the right of shareholders to dissent to action by majority 
shareholders. F.S. 607.1301–607.1320. See §18.50. (Of course, typically the 
majority shareholders are management and therefore subject to the fiduciary 
duties of officers and directors. See Tillis v. United Parts, Inc., 395 So.2d 
618 (Fla. 5th DCA 1981).) 

For example, in Zold v. Zold, 880 So.2d 779, 781 (Fla. 5th DCA 
2004), approved 911 So.2d 1222, the court broadly held that “[w]hen a 
corporation has more than one shareholder, an officer/shareholder has a 
fiduciary duty to all shareholders.” This statement seems to imply that 
fiduciary duties run between shareholders. In fact, given the breadth of the 
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definition of fiduciary duty under Florida law, the circumstances that may 
create fiduciary duties between shareholders may not be based solely on 
shareholder status. However, generally, it is one’s obligations as a director 
or officer that trigger fiduciary duties. 

Some confusion may also lie in the nature of the activities being 
challenged. If, for example, the corporate action is a recapitalization that 
dilutes the minority shareholders’ stock, the majority shareholders, not 
necessarily directors or officers, are benefited. Biltmore Motor Corp. v. 
Roque, 291 So.2d 114 (Fla. 3d DCA 1974). Another issue that has been 
raised is whether a majority shareholder may sell his or her controlling stock 
at a premium that is not shared with minority shareholders. See, e.g., Draper 
v. Hay, 555 So.2d 1306 (Fla. 4th DCA 1990) (“general rule [is] that majority 
shareholders owe no fiduciary duty to minority shareholders with respect to 
the sale of the majority stock”). See also Martin v. Marlin, 529 So.2d 1174 
(Fla. 3d DCA 1988) (cited in Draper); Jones v. H.F. Ahmanson & Co., 460 
P.2d 464 (Cal. 1969); 8A FLA.JUR.2d Business Relationships §174; Russo-
Di Staulo & Cazeau, Does a Florida Minority Shareholder in a Closely 
Held Corporation Owe a Fiduciary Duty to Fellow Shareholders?, 79 Fla. 
Bar J. 55 (Oct. 2005); Siegel, Fiduciary Duty Myths in Close Corporate 
Law, 29 Del.J.Corp.L. 377 (2004). 

Distribution of the economic fruits of the corporation, both 
dividends and assets, may also trigger obligations by the majority share-
holders to the minority shareholders. See, e.g., Tillis, 395 So.2d at 618–620 
(majority stockholders’ use of retained earnings to purchase “from 
themselves and for the corporation shares of capital stock of the corporation 
at a price in excess of its market value . . . constitutes a preferential 
distribution of corporate assets and a relative advantage over minority 
stockholders[,] the turning of corporate funds to personal use inconsistent 
with a fiduciary duty”). In addition, employment of any “squeeze-out tech-
niques” by majority shareholders may give rise to claims of oppression and 
breach of fiduciary duties. See Tillis; Karnegis v. Lazzo, 243 So.2d 642 (Fla. 
3d DCA 1971). A fraudulent transfer of assets of a corporation by its 
majority shareholder may render the shareholder liable for the difference 
between the consideration paid by a transferee and its true value. In re F & 
C Services, Inc., 44 B.R. 863 (Bankr. S.D. Fla. 1984). Although the claim is 
brought by the minority shareholders against majority shareholders, in 
reality the claim is for the benefit of the corporation and therefore is 
derivative. 
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In Granicz v. Morse, 603 So.2d 103 (Fla. 2d DCA 1992), the court 
held that a minority shareholder, who knew at the time of a shareholder loan 
agreement that any shareholder who lent more than his or her proportionate 
stock interest would be repaid such excessive amount first, could not 
subsequently maintain a derivative action. The shareholder’s derivative 
action was based on the allegation that the majority shareholders breached 
their fiduciary duty in repaying themselves with corporate assets under a 
verbal repayment plan. 

6. [§18.43] Duties Owed To Creditors 

The officers’ and directors’ duties discussed in the preceding 
sections are owed to the corporation and enforceable by the shareholders. 
However, Florida law has also recognized that the directors of an insolvent 
corporation owe fiduciary duties of diligence and good faith to corporate 
creditors. Beach v. Williamson, 78 Fla. 611, 83 So. 860 (1920), 9 A.L.R. 
1438. The basis for this duty is that the property of a corporation is deemed 
a trust fund for the payment of the debts of the corporation, so the creditors 
have a lien on that property or a right of priority out of it in preference to 
any shareholder of the corporation. Id. An officer’s or director’s fiduciary 
duties may extend to a corporation’s creditors when the corporation 
becomes insolvent or is in the zone of insolvency. In re Aqua Clear 
Technologies, Inc., 361 B.R. 567 (Bankr. S.D. Fla. 2007); In re Toy King 
Distributors, Inc., 256 B.R. 1 (Bankr. M.D. Fla. 2000).

The test of insolvency used by the courts has been “whether the 
corporation has a general inability to answer in the course of business the 
liabilities existing and capable of being enforced.” Ryder Truck Rental, Inc. 
v. Missouri Beef Packers, Inc., 358 So.2d 103, 105 (Fla. 3d DCA 1978). See 
also F.S. 607.01401(16). Surviving directors of a dissolved corporation may 
also owe fiduciary duties to creditors. United States Fire Insurance Co. v. 
Morejon, 338 So.2d 223 (Fla. 3d DCA 1976). 

The United States Supreme Court has recognized similar fiduciary 
duties to creditors on the filing of a corporate bankruptcy petition. See 
Pepper v. Litton, 308 U.S. 295, 60 S.Ct. 238, 84 L.Ed. 281 (1939). Under 
such a theory, directors may be liable for their failure to preserve assets for 
satisfaction of creditors’ claims. Thus, a corporate creditor has a cause of 
action against a director of an insolvent corporation who received a 
preferential transfer. Poe & Associates, Inc. v. Emberton, 438 So.2d 1082 
(Fla. 2d DCA 1983). As explained in Yeager v. Summit Group of Central 
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Florida, Inc., 654 So.2d 189, 192 (Fla. 5th DCA 1995), this cause of action 
was codified in F.S. 726.106(2), but modified to the extent that a 
preferential transfer is not voidable “[i]f made in the ordinary course of 
business,” quoting F.S. 726.109(6)(b). An interesting issue is the potential 
conflict a director may face in taking action that protects creditors (and 
possibly his or her own personal guarantee) but harms shareholders at some 
twilight period between financial trouble and actual insolvency. Unless there 
is an element of self-dealing, the duty to creditors should be limited to 
circumstances of insolvency of the corporation. 

Another form of shareholder or management liability to creditors 
may arise on account of conduct before the formation of the corporation. 
F.S. 607.0204 provides: 

All persons purporting to act as or on behalf of a corpora-
tion, having actual knowledge that there was no incorpora-
tion under this chapter, are jointly and severally liable for 
all liabilities created while so acting except for any liability 
to any person who also had actual knowledge that there was 
no incorporation. 

See Royal Development & Management Corp. v. Guardian 50/50 Fund V, 
Ltd., 583 So.2d 403 (Fla. 3d DCA 1991). Other individuals, such as a pro-
moter, may become liable to a creditor who contracted with a corporation 
before its formation if the creditor relied on the individual’s personal assets 
in the extension of credit or the individual actually or constructively knew 
that the business on whose behalf he or she had acted had not been incor-
porated. Harry Rich Corp. v. Feinberg, 518 So.2d 377 (Fla. 3d DCA 1987). 

In a case in which a corporate president wrote a defamatory letter on 
corporate stationery, with approval of corporate counsel, the corporation 
was held liable for damages and punitive damages. Rety v. Green, 546 So.2d 
410 (Fla. 3d DCA 1989). 

In Arnowitz v. Equitable Life Assurance Society of United States, 
539 So.2d 605 (Fla. 3d DCA 1989), a director was held personally liable for 
a corporate debt for assenting to a preferential distribution of corporate 
assets without making adequate provisions for the debts and obligations of 
the corporation. 

Corporate officers may be held personally liable for torts they 
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commit within the scope of their employment, but such a claim is evaluated 
on a case-by-case basis. See Byron v. Marine Carriers (USA), Inc., 668 
So.2d 273 (Fla. 1st DCA 1996) (corporate shield doctrine did not protect 
president from jurisdiction of court, although alleged defamatory statements 
were made while acting in his corporate capacity, because plaintiff claimed 
defamatory statements constituted intentional torts); A-1 Racing Specialties, 
Inc. v. K & S Imports of Broward County, Inc., 576 So.2d 421 (Fla. 4th 
DCA 1991) (corporate president held liable); Developers of America Corp. 
v. ABC Promotions Unlimited, Inc., 549 So.2d 1042 (Fla. 3d DCA 1989) 
(corporate officer could not be held liable). If a corporate officer or director 
commits or participated in the commission of a tort, whether or not it is also 
committed by the corporation, the officer or director is liable to the injured 
third party. Home Loan Corp. v. Aza, 930 So.2d 814 (Fla. 3d DCA 2006). 

Estate funds of a deceased trustee of a dissolved corporation can be 
reached when corporate funds were commingled with personal funds while 
the corporate funds were held in a fiduciary capacity. Gulotty v. Estate of 
Wilkie, 550 So.2d 1170 (Fla. 3d DCA 1989). 

Both a corporate principal and its representative may be held liable 
on a worthless check claim. The authorized representative becomes person-
ally liable on failure to indicate the representative capacity. Additionally, 
judgment against a corporation does not preclude judgment against the 
corporation’s president individually. Newport Seafood, Inc. v. Neptune 
Trading Corp., 555 So.2d 376 (Fla. 3d DCA 1990). In De Maria v. 
Potamkin, 680 So.2d 1061 (Fla. 3d DCA 1996), it was held that the officer 
and corporation were jointly and severally liable for the note signed by a 
corporate officer and prepared by a corporate secretary. 

D. Rights Of Shareholders Giving Rise To Litigation 

1. [§18.44] In General 

In addition to the potential cause of action a minority shareholder 
may have as a result of controlling management’s breach of fiduciary duties, 
claims may be brought for violation of other status rights, economic rights, 
or rights to corporate information. These claims may be direct or derivative, 
depending on the nature of the right asserted and the harm imposed. A 
corporation is prohibited from amending its bylaws so as to impair a share-
holder’s contract rights. First Florida Bank, N.A. v. Financial Transaction 
Systems, Inc., 522 So.2d 891 (Fla. 2d DCA 1988). 
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2. [§18.45] Rights Of Subscribers For Shares 

In Verhaegen v. Montigny, 553 So.2d 756 (Fla. 2d DCA 1989), the 
court construed the language of former F.S. 607.051(2), now 607.0620(2), 
providing that a subscription for shares of corporate stock is not enforceable 
unless it is in writing. The court stated that this provision was designed “to 
establish a defense to the enforcement of an oral subscription by a corpora-
tion against a subscriber.” Verhaegen, 553 So.2d at 758. Thus, a subscriber 
was not precluded from attempting to enforce an oral subscription against a 
corporation. 

3. [§18.46] Right To Vote 

F.S. 607.0721(1) preserves the right of each shareholder, regardless 
of class, to vote at a shareholders’ meeting, except as provided in the articles 
of incorporation or in 

 F.S. 607.0721(2), which provides that “shares of a corporation 
are not entitled to vote if they are owned, directly or indirectly, 
by a second corporation, domestic or foreign, and the first 
corporation owns, directly or indirectly, a majority of the shares 
entitled to vote for directors of the second corporation”; and 

 F.S. 607.0721(4), which provides that “[r]edeemable shares are 
not entitled to vote on any matter, and shall not be deemed to be 
outstanding, after notice of redemption is mailed to the holders 
thereof and a sum sufficient to redeem such shares has been 
deposited with a bank” or other similar institution. 

F.S. 607.0721(2) “does not limit the power of a corporation to vote 
any shares, including its own shares, held by it in a fiduciary capacity.” F.S.
607.0721(3). Furthermore, F.S. 607.0720 requires the corporation to list all 
shareholders entitled to vote, F.S. 607.0720(1), and to make such list 
“available for inspection by any shareholder for a period of 10 days prior to 
the meeting or such shorter time as exists between the record date and the 
meeting and continuing through the meeting,” F.S. 607.0720(2). The failure 
to comply requires an adjournment of the meeting if demanded by any 
shareholder. F.S. 607.0720(5). Refusal or failure to comply with the 
requirements of F.S. 607.0720 does not affect the validity of any action 
taken at the meeting. F.S. 607.0720(6). Under a 1994 amendment, a 
shareholder is subject to a $5,000 penalty for selling or distributing any 
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information or records inspected for an improper purpose. F.S. 607.0720(7). 

A meeting of shareholders must be held annually for the election of 
directors and the transaction of other business. F.S. 607.0701(1). Under F.S.
607.0703(1), if an annual meeting is not held within any 13-month period, a 
circuit court, on the application of any shareholder, may summarily order 
that a meeting be held under F.S. 607.0701(1). 

F.S. 607.0722(2)(a) provides that every shareholder may authorize 
another person or persons to act for the shareholder by proxy. A court of 
equity has jurisdiction to invalidate proxies of a corporation obtained 
through fraud or misrepresentation, and a shareholders’ derivative action 
may be a vehicle to redress the fraud. Belcher v. Schilling, 309 So.2d 32 
(Fla. 3d DCA 1975). 

4. [§18.47] Right To Corporate Information 

Every Florida corporation must maintain “accurate accounting 
records”; permanent minutes of the proceedings of its shareholders, board of 
directors, and committees of directors; and records of the corporation’s 
shareholders. F.S. 607.1601(1)–(2). The corporation must also keep a record 
of its shareholders by class, showing the number and series of shares held by 
each. F.S. 607.1601(3). In Nu Med Home Health Care, Inc. v. Hospital 
Staffing Services, Inc., 664 So.2d 353, 355 (Fla. 4th DCA 1995), however, 
the court held that a corporation was not obligated to provide a list of 
beneficial owners of shares when the corporation did not possess such a list 
because “neither parties nor corporations are required to produce documents 
that they do not themselves possess.” 

On five business days’ notice, a shareholder is entitled to inspect 
and copy records of the corporation described in F.S. 607.1601(5). F.S.
607.1602(1). However, fifteen days’ written notice is required for records 
listed in F.S. 607.1601(5)(b) and (5)(f). F.S. 607.1602(4). The demand must 
be for a proper purpose, described with reasonable particularity, and made in 
good faith. F.S. 607.1602(3). “[A] ‘proper purpose’ means a purpose 
reasonably related to [that] person’s interest as a shareholder.” F.S.
607.1602(9); Computer Solutions, Inc. v. Gnaizda, 633 So.2d 1100 (Fla. 3d 
DCA 1994). 

A trial court must make findings establishing the statutory 
requirements as a condition precedent to a court-ordered inspection. D. 
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Stephenson Construction, Inc. v. Mendiguren, 958 So.2d 527 (Fla. 4th DCA 
2007). 

In Florida Telephone Corp. v. State ex rel. Peninsular Telephone 
Co., 111 So.2d 677 (Fla. 1st DCA 1959), the court identified four purposes 
for a shareholder’s request for a list of shareholders: (1) to sell it; (2) to buy 
more stock from fellow shareholders; (3) to assist in a derivative action 
against management; and (4) curiosity. The court stated that only the intent 
to gain by selling the list or a “flagrant abuse of the right to criticize the 
management” would constitute an improper purpose. Id. at 681. In Oil 
Conservationists, Inc. v. Gilbert, 471 So.2d 650, 653 (Fla. 4th DCA 1985), 
the court stated that a “proper purpose” is one lawful in character and not 
contrary to the interest of the corporation. It is one wherein a stockholder 
seeks information bearing upon the protection of his or her interest (or that 
of other stockholders), and not satisfaction of curiosity or a general fishing 
expedition. It is not sufficient merely to allege a proper purpose; rather, in 
each case, the facts must be examined. 

A shareholder employed by a competitor of the corporation is not 
entitled to see documents that are confidential, proprietary, or trade secrets. 
News-Journal Corp. v. State ex rel. Gore, 136 Fla. 620, 187 So. 271 (1939); 
Sage v. State ex rel. Perrone, 313 So.2d 461 (Fla. 3d DCA 1975). The 
burden appears to be on the demanding shareholder to establish standing, 
good faith, proper purpose, and the lack of any prior abuse of inspection 
rights. 

Foreign corporations authorized to do business in Florida are subject 
to the Florida Business Corporation Act and must allow shareholder exami-
nation of corporate books and records on proper demand by shareholders. 
Proper demand is governed by F.S. 607.1602. An error in this demand can 
be cured by amendment. Hollander v. Rosen, 555 So.2d 384 (Fla. 3d DCA 
1990) (discussing former F.S. 607.157). A shareholder’s right to corporate 
information includes access to corporate books and records of a foreign 
corporation conducting business in Florida. Morley v. Slider, 549 So.2d 242 
(Fla. 4th DCA 1989). 

F.S. 607.1620 specifies the financial statements that a corporation 
must maintain, unless modified by stockholders’ resolution not later than 
120 days after the close of each fiscal year. These records include a balance 
sheet as of the close of the fiscal year, an income statement for that year, and 
a statement of cash flow for that year. 
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A corporation, or any of its agents and officers, that refuses a 
request for inspection and copying may be liable to the shareholder for costs 
and attorneys’ fees under F.S. 607.1604(3) and 607.1620(4). There are no 
longer any statutory penalty provisions. 

Inspection requests frequently are used as discovery requests prior 
to litigation. The responding party then must weigh the potential of an award 
of fees and costs against the consequences of a disclosure to a hostile share-
holder. One possible strategy is to institute a declaratory judgment action to 
determine whether the shareholder has a proper purpose for the inspection or 
is otherwise qualified. Fritz v. Belcher Oil Co., 363 So.2d 155 (Fla. 3d DCA 
1978). See also Universal Engineering Testing Co. v. Israel, 707 So.2d 900 
(Fla. 5th DCA 1998) (determining requesting party’s status as stockholder 
must be done before inspection). 

At common law, the shareholder’s inspection rights were enforced 
by a peremptory writ of mandamus. Soreno Hotel Co. v. State ex rel. Otis 
Elevator Co., 107 Fla. 195, 144 So. 339 (1932); Southern Realty & Utilities 
Corp. v. State ex rel. Goldner, 181 So.2d 552 (Fla. 3d DCA 1966). F.S.
607.1602(5) preserves the power of any court of competent jurisdiction to 
compel the production of corporate records on proper proof by a share-
holder, regardless of the number of shares involved or length of time the 
shareholder has owned stock. Presumably, court supervision of the produc-
tion obviates the need for specific guidelines, and the proper purpose is 
found in the litigation itself. 

In Omes v. Ultra Enterprises, Inc., 116 So.3d 633 (Fla. 3d DCA 
2013), the court held that a corporation is not required to produce a 
corporate record to a shareholder that does not exist at the time of the 
request, and is not required to prepare the requested record from documents 
acquired from others. The court noted that “the statutory inspection rights of 
shareholders are not tantamount to a free-ranging bill of discovery.” Id. at 
635–636. 

5. [§18.48] Right To Dividends 

Dividends, in the form of cash, property, or the corporation’s own 
stock, are payable to shareholders in the discretion of the board of directors, 
unless the payment of dividends would render the corporation insolvent or 
would be contrary to any restriction contained in the articles of incorpora-
tion. F.S. 607.06401(1), (3). The Florida Business Corporation Act adopts 
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the equity definition of insolvency: “[T]he inability of a corporation to pay 
its debts as they become due in the usual course of its business.” F.S.
607.01401(16). 

A direct lawsuit by a shareholder may be appropriate to obtain 
dividends already declared or mandatory dividends based on a shareholder’s 
agreement. On the other hand, an action to compel the declaration of discre-
tionary dividends may be considered either a direct or derivative action, 
depending on the nature of the injury claimed. In Sarasota Kennel Club, Inc. 
v. Calhoun, 326 So.2d 28, 32 n.6 (Fla. 2d DCA 1976), the court, in dicta, 
said that “the slight weight of authority tilts in favor of the view that” a 
lawsuit to enforce the payment of a dividend would be a derivative action. 
Compare Lydia E. Pinkham Medicine Co. v. Gove, 20 N.E.2d 482 (Mass. 
1939) (derivative action), and Gordon v. Elliman, 119 N.E.2d 331 (N.Y. 
1954) (derivative action), with Knapp v. Bankers Securities Corp., 230 F.2d 
717 (3d Cir. 1956) (direct action), and Mann-Paller Foundation, Inc. v. 
Econometric Research, Inc., 644 F.Supp. 92 (D. D.C. 1986) (applying 
Delaware law, direct action). An action to recover improper dividends paid 
to a majority shareholder is derivative. Alliegro v. Pan American Bank of 
Miami, 136 So.2d 656 (Fla. 3d DCA 1962). Because the declaration is 
within the discretion of the directors, each director, or at least a majority of 
the board, may be necessary parties. 

6. [§18.49] Right To Corporate Assets 

Shareholders have no direct right to any corporate assets in the 
absence of a dissolution. Shareholders do not have a preemptive right to 
acquire the corporation’s unissued or treasury shares except as provided in 
the articles of incorporation. F.S. 607.0630(1). Shareholders may have 
certain appraisal rights under F.S. 607.1302 in certain merger or sale of 
assets situations. 

7. [§18.50] Dissenting Shareholders’ Appraisal Rights 

F.S. 607.1301, 607.1302, and 607.1320 recognize the right of a 
shareholder to dissent to a plan of merger or consolidation or a sale or 
exchange of all or substantially all of the assets of the corporation. The right 
does not pertain to shareholders who are not necessary to authorize a merger 
or, unless stated otherwise in the articles of incorporation, shareholders 
whose shares are traded on a national securities exchange or held by not less 
than 2,000 shareholders. F.S. 607.1302(2)(a). The right also does not arise in 
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a sale or exchange ordered by a court or a sale for cash under a plan by 
which all or substantially all of the net proceeds of the sale will be 
distributed to the shareholders within one year after the date of sale. F.S.
607.1302(1)(c). The procedures applicable to the exercise of rights of a 
shareholder who elects to dissent are governed by F.S. 607.1320. Defenses 
of waiver or estoppel may be available in the appropriate case against a 
shareholder who fails to exercise the right to dissent and other statutory 
remedies. See Jones v. Highway Inn, Inc., 424 So.2d 944 (Fla. 1st DCA 
1983). 

F.S. 607.1301(4)(c) eliminates any discount for lack of 
marketability or minority interest when determining the fair value in the 
appraisal of share value in a corporation with ten or fewer shareholders. 

In Foreclosure Freesearch, Inc. v. Sullivan, 12 So.3d 771 (Fla. 4th 
DCA 2009), the court held that the statutory stock appraisal process 
constituted an adequate remedy at law so as to preclude issuance of an 
injunction. See also Stein v. BBX Capital Corp., 241 So.3d 874, 877 (Fla. 
4th DCA 2018) (court-supervised independent appraisal process constituted 
adequate remedy at law so as to preclude shareholder’s challenge of 
corporate merger under F.S. 607.1302(4), when shareholder failed to assert 
specific claims of “misappropriation,” “mismanagement,” or “fraudulent[ ] 
dilut[ion of] the value of the corporation”). Compare Williams v. Stanford, 
977 So.2d 722 (Fla. 1st DCA 2008) (dissenting minority shareholders were 
entitled to remedies beyond appraisal process when there were specific acts 
of fraud, self-dealing, or waste of corporate assets, particularly when such 
transactions fraudulently devalued stock).  

In Woodbridge Holdings, LLC v. Prescott Group Aggressive Small 
Cap Master Fund, G.P., 193 So.3d 2 (Fla. 4th DCA 2015), the court upheld 
the trial court’s judgment arising in a dissenting shareholder appraisal matter 
based on a competent substantial evidence standard.  

E. [§18.51] Business Judgment Rule 

The chief attack on a disgruntled shareholder’s lawsuit against 
management is the use of the “business judgment rule.” As stated by the 
Florida Supreme Court in Lake Region Packing Ass’n, Inc. v. Furze, 327 
So.2d 212, 216 (Fla. 1976): 
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In Florida, corporate directors generally have wide dis-
cretion in the performance of their duties and a court of 
equity will not attempt to pass upon questions of the mere 
exercise of business judgment, which is vested by law in the 
governing body of the corporation. 

See also Orlando Orange Groves Co. v. Hale, 119 Fla. 159, 161 So. 284 
(1935); Pittman v. Groveowners Cooperative of Loxahatchee, Inc., 534 
So.2d 1207 (Fla. 4th DCA 1989); Yarnall Warehouse & Transfer, Inc. v. 
Three Ivory Bros. Moving Co., 226 So.2d 887 (Fla. 2d DCA 1969). The 
courts are not authorized to interfere in a corporation’s business affairs or 
control the corporation “except in cases wherein such interference is 
essential to justice.” Coleman v. Plantation Golf Club, Inc., 212 So.2d 806, 
808 (Fla. 4th DCA 1968). See also Lobato-Bleidt v. Lobato, 688 So.2d 431 
(Fla. 5th DCA 1997); Beville v. Freeman, 483 So.2d 813 (Fla. 2d DCA 
1986). The United States Court of Appeals for the Eleventh Circuit has held 
that although the business judgment rule protects directors, the rule applies 
only if directors used due care in the exercise of business judgment. Federal 
Deposit Insurance Corp. v. Stahl, 89 F.3d 1510 (11th Cir. 1996) (applying 
Florida law). 

In Aerospace Accessory Service, Inc. v. Abiseid, 943 So.2d 866 (Fla. 
3d DCA 2006), the court held that a director’s unilateral decision to 
disregard a corporate directive was not protected by the business judgment 
rule.

The rule encompasses a broad set of policies designed to avoid 
judging with hindsight the wisdom of corporate decisions. First, it is unfair 
to scrutinize directors’ decisions made under the pressure of past events. 
Second, the courts are not equipped to make particular and unique business 
decisions. Third, it would be unlikely for an individual to serve as a 
voluntary director if one’s competence was constantly subject to challenge. 
Fourth, the nature of court scrutiny with the attendant litigation risks would 
severely impair the directors’ willingness to entertain entrepreneurial 
business risks. 

F.S. 607.0830 (“General standards for directors”) codifies, in part, 
the business judgment rule. The primary use of the defense is to dismiss 
derivative actions brought on the basis that the action, in the judgment of the 
board of directors, is not in the best interest of the corporation. See §18.67. 
This is not the case under F.S. 607.0831, which specifically deals with the 
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circumstances under which a director may be personally liable for monetary 
damages to the corporation and others arising out of his or her management 
responsibilities. Under F.S. 607.0831(1)(b)4, a director may be personally 
liable if the director’s breach of duty constitutes a “conscious disregard for 
the best interest of the corporation.” 

F. [§18.52] Jurisdiction, Venue, And Service Of Process 

Circuit courts have exclusive jurisdiction in all cases in equity, F.S.
26.012(2)(c), and therefore virtually all corporate disputes are brought in the 
circuit courts. Federal-question jurisdiction, as well as diversity of citizen-
ship between proper parties, may provide a federal forum for the dispute. 

In Perkins v. Benguet Consolidated Mining Co., 342 U.S. 437, 72 
S.Ct. 413, 96 L.Ed. 485 (1952), the United States Supreme Court upheld the 
constitutionality of a corporation’s doing business in a state as a basis for 
personal jurisdiction. However, in Daimler AG v. Bauman, 571 U.S. 117, 
137, 134 S.Ct. 746, 187 L.E.d.2d 624 (2014), the Supreme Court reiterated 
that “only a limited set of affiliations with a forum will render a defendant 
amendable to all-purpose jurisdiction there.” The “paradigm all-purpose 
forums” in which a corporation is at home are the corporation’s place of 
incorporation and its principal place of business. Id. Outside of these two 
exemplars, a defendant’s operations will “be so substantial and of such a 
nature as to render the corporation at home in that State” only in an 
“exceptional case.” Waite v. All Acquisition Corp., 901 F.3d 1307 (11th Cir. 
2018). 

This rule is codified in Florida in F.S. 48.193(1). The court in 
Rose’s Stores, Inc. v. Cherry, 526 So.2d 749 (Fla. 5th DCA 1988), held that 
if a foreign corporation is qualified to do business in Florida, no connection 
between the cause of action and doing business need be established, 
although connexity must be shown for nonqualified foreign corporations to 
establish personal jurisdiction over the corporation. See Ranger Nationwide, 
Inc. v. Cook, 519 So.2d 1087 (Fla. 3d DCA 1988). 

Some states (but not Florida) have enacted statutes subjecting 
nonresident directors and officers to personal jurisdiction in actions related 
to their service. See, e.g., Del. Code Ann. tit. 10, §3114. Florida courts have 
held that corporate officers and directors may be subject to personal 
jurisdiction in Florida if they commit tortious activity on behalf of the 
corporation, thereby establishing jurisdictional contacts with Florida. Odell 
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v. Signer, 169 So.2d 851 (Fla. 3d DCA 1965). However, corporate agents 
must either transact business for their own account, as opposed to a repre-
sentative capacity, or personally commit a tort to be subject to in personam 
jurisdiction in Florida. A mere allegation that a director “participated in [an 
alleged misrepresentation] or approved [its] dissemination” has been held 
insufficient to state a cause of action against a nonresident director of a 
foreign corporation. Alsup v. Your Graphics Are Showing, Inc., 531 So.2d 
222, 224 (Fla. 2d DCA 1988). The actions of defendants who have acted 
only in their capacity as managers of an entity may be shielded by the 
corporate shield doctrine, and personal jurisdiction may not be asserted over 
them. Doe v. Thompson, 620 So.2d 1004 (Fla. 1993). Additionally, when a 
foreign corporation does not transact business in Florida and the plaintiff 
seeks to establish in personam jurisdiction on the basis that the injury 
occurred in Florida, courts have declined to impose personal jurisdiction if 
the injury is financial rather than a personal injury or property damage. 
Aetna Life & Casualty Co. v. Therm-O-Disc, Inc., 511 So.2d 992 (Fla. 
1987); Cushman & Wakefield of Pennsylvania, Inc. v. Savers Federal 
Savings & Loan Ass’n, 519 So.2d 25 (Fla. 2d DCA 1988). In any event, the 
exercise of in personam jurisdiction must satisfy the Due Process clause. 
Shaffer v. Heitner, 433 U.S. 186, 97 S.Ct. 2569, 53 L.Ed.2d 683 (1977). 

A complaint that merely “summ[ed] up the statutory language in a 
phrase . . . not included in the [long-arm] statute such as ‘doing business’” 
was held deficient to satisfy pleading requirements for personal jurisdiction 
(i.e., “pleading the supporting facts or pleading the language of the statute”). 
Fasco Controls Corp. v. Goble, 688 So.2d 1029, 1030 (Fla. 5th DCA 1997), 
citing Venetian Salami Co. v. Parthenais, 554 So.2d 499 (Fla. 1989). See 
also Taylor Forge International, Inc. v. Specialty Maintenance & 
Construction, Inc., 685 So.2d 1360 (Fla. 2d DCA 1996) (before court may 
exercise long-arm jurisdiction over nonresident defendant, basis for such 
jurisdiction must be alleged with specificity in complaint). 

“Where Florida is the designated place of payment pursuant to an 
agreement between a resident plaintiff and a nonresident defendant, that fact 
alone is a sufficient minimum contact” for a Florida court to exercise juris-
diction over a foreign corporation. Pellerito Foods, Inc. v. American 
Conveyors Corp., 542 So.2d 426, 428 (Fla. 3d DCA 1989). In that case, the 
corporation entered into a contract for goods to be produced in Florida with 
payment to be made in Florida. But see Herman v. Sunset Commercial 
Bank, 481 So.2d 98 (Fla. 3d DCA 1986) (“pleading which alleges only that 
‘Defendant . . . failed to make payment in Florida as guarantor of a note in 



18-64 

default’ . . . is constitutionally infirm”); Payless Drug Stores Northwest, Inc. 
v. Innovative Clothing Exchange, Inc., 615 So.2d 249, 250 (Fla. 3d DCA 
1993) (no “minimum contacts” based on two orders in Florida with payment 
due in Florida). In Milberg Factors, Inc. v. Greenbaum, 585 So.2d 1089, 
1092 (Fla. 3d DCA 1991), the court held that neither the “filing of U.C.C. 
financing statements in Florida to protect . . . security interests” nor the 
filing of lawsuits unrelated to the action before the court against account 
debtors in Florida constitutes “a voluntary or purposeful effort to do 
business in Florida” sufficient to subject a foreign corporation to the 
jurisdiction of Florida courts. 

In 1984 the Florida Legislature amended F.S. 48.193 to expand 
jurisdiction of Florida courts over a defendant engaged in substantial 
activities in Florida even if the claim is not connected with those activities, 
which eliminated the “connexity” requirement in most cases. However, in 
Hertz International, Ltd. v. Abadlia, 540 So.2d 170 (Fla. 4th DCA 1989), 
the court nonetheless found connexity with regard to a foreign corporation 
to be important. The court found that a phone call made in Florida to reserve 
a car overseas was not enough to establish corporate personal jurisdiction 
even though the corporation conducted business in Florida. The District 
Court of Appeal, Fifth District, held that an out-of-state parent corporation 
was not subject to personal jurisdiction in an action by the buyer of a 
subsidiary when the only Florida contacts of the parent were (1) having its 
executives present for negotiation sessions, and (2) guaranteeing certain 
obligations of the subsidiary. Pluess-Staufer Industries, Inc. v. Rollason 
Engineering & Manufacturing, Inc., 635 So.2d 1070 (Fla. 5th DCA 1994). 

The placement by a corporation of a large number of products in the 
stream of commerce is sufficient to satisfy the Florida long-arm statute with 
regard to personal jurisdiction over foreign corporations. This is true even 
when no other corporate ties, such as the existence of salespersons, dis-
tributors, or business headquarters, are found within Florida or the United 
States. McHugh v. Kenyon, 547 So.2d 318 (Fla. 4th DCA 1989); but see C 
& D Plastics, Inc. v. Lund, 577 So.2d 986 (Fla. 4th DCA 1991). 

Foreign corporations are subject to the jurisdiction of the Florida 
courts when they sell or deliver an allegedly defective product to a Florida 
company. Gillins v. Trotwood Corp., 682 So.2d 693 (Fla. 5th DCA 1996); 
North Star International Seafood Co. v. Banner Beef & Seafood Co., 677 
So.2d 1003 (Fla. 3d DCA 1996). In product liability actions, the long-arm 
statute in effect at the time the product was manufactured or distributed 
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controls, rather than the statute in effect when the cause of action accrued. 
Fibreboard Corp. v. Kerness, 625 So.2d 457 (Fla. 1993). See Magnarini, 
Jurisdiction Over Foreign-Nation Manufacturers: Tracking the Resurgent 
“Stream of Commerce” Theory, 68 Fla. Bar J. 38 (March 1994). 

F.S. 48.081 governs service of summonses, subpoenas, and other 
process on corporations (other than insurance companies) in civil actions. 
Technically, there can be no personal service on a corporation because it is a 
fictitious person, and therefore service must be either constructive or 
substituted as provided by statute. Country Clubs of Sarasota, Ltd. v. Zaun 
Equipment, Inc., 350 So.2d 539 (Fla. 1st DCA 1977). A Florida corporation 
and foreign corporations qualified to do business in Florida must designate a 
registered agent, who must be available to receive process from 10 a.m. to 
noon each business day. F.S. 48.091. Service on a wholly owned subsidiary 
does not support substituted service on the parent. Aquila Steel Corp. v. 
Fontana, 585 So.2d 426 (Fla. 3d DCA 1991). Process on dissolved corpora-
tions is effected through service on one of the surviving directors as trustees. 
F.S. 48.101. F.S. 49.021 and 49.051 provide rules for the constructive 
service of process on a corporate defendant. Substituted service on a foreign 
corporation may be made under F.S. 48.161 by serving the Florida Secretary 
of State; notice of the service must be transmitted to the defendant “forth-
with.” Parish Mortgage Corp. v. Davis, 251 So.2d 342 (Fla. 3d DCA 1971) 
(delay of 37 days in mailing notice rendered attempted service invalid); 
Arison v. Offer, 626 So.2d 1039 (Fla. 4th DCA 1993) (68 days was not 
forthwith and no showing of prejudice to defendant was required). In Blanco 
v. Tin How, Inc., 2007 WL 2827505 (S.D. Fla. 2007), the court ruled that 
service of process may be made on a dissolved corporation in the same 
manner as against an undissolved corporation. 

“Actions against domestic corporations shall be brought only in the 
county where such corporation has, or usually keeps, an office for 
transaction of its customary business, where the cause of action accrued, or 
where the property in litigation is located.” F.S. 47.051. See Aladdin 
Insurance Agency, Inc. v. Jones, 687 So.2d 937 (Fla. 3d DCA 1997) 
(Florida corporation resides where it has office for transaction of its 
customary business, and foreign corporation doing business in Florida 
resides where it has agent or other representative). 

Foreign corporations doing business in Florida must be sued “in a 
county where such corporation has an agent or other representative, where 
the cause of action accrued, or where the property in litigation is located.” 
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F.S. 47.051; Burnup & Sims Telcom, Inc. v. McCrone, 590 So.2d 1121, 
1122 (Fla. 3d DCA 1991). A foreign corporation not authorized to do 
business in Florida is not afforded a venue privilege under F.S. 47.051, 
although it may raise a forum non conveniens argument. Puerto v. Mid-Gulf 
Services, Inc., 519 So.2d 689 (Fla. 3d DCA 1988). When a contract did not 
provide where payment was to be made, the foreign corporation plaintiff’s 
breach of contract claim against a domestic corporation accrued, for 
purposes of venue, in the county where the foreign corporation maintained 
offices, or where the foreign corporation was seeking payment of amounts 
due under the contract. Boca Research, Inc. v. Kroll Associates, Inc., 677 
So.2d 419 (Fla. 3d DCA 1996). A specific venue statute, such as F.S.
607.1431(1) governing judicial proceedings to liquidate the assets of a 
corporation, prevails over the general venue statute. Gallagher v. Smith, 517 
So.2d 744 (Fla. 4th DCA 1987). 

In federal court, a corporation may be sued under 28 U.S.C.
§1391(c)(2) in any judicial district in which it is subject to personal 
jurisdiction at the time the action is commenced. Action may be brought in 
the judicial district in which any defendant resides, if all defendants reside in 
the same state; in the judicial district in which a substantial part of the 
events or omissions giving rise to the claim occurred, or in which a 
substantial part of the property subject to the action is located; or “if there is 
no district in which an action may otherwise be brought as provided in this 
section, any judicial district in which any defendant is subject to the court’s 
personal jurisdiction with respect to such action.” 28 U.S.C. §§1391(b)(1)–
(b)(3). 

In Vega Glen v. Club Méditerranée S.A., 359 F.Supp.2d 1352 (S.D. 
Fla. 2005), the court reaffirmed that the parent-subsidiary relationship alone 
does not establish the agency necessary for serving process on the parent 
through the subsidiary. 

For further treatment of jurisdiction and venue, see Chapters 1–3 of 
this manual. 

Claims against a corporate director for breach of fiduciary duty and 
usurping of corporate opportunities were held to be subject to the arbitration 
clause of a shareholder’s agreement. Breakstone v. Breakstone Homes, Inc., 
999 So.2d 731 (Fla. 3d DCA 2009). 
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G. [§18.53] Direct Actions By Shareholders 

A direct action by a shareholder is an action that seeks to vindicate 
some unique shareholder right and to redress harm unique to that share-
holder. The source of the direct action is often a dispute over a particular 
shareholder’s voting rights, dividend rights, or other rights accorded a 
particular shareholder by statute or the corporation’s articles. Often, no 
bright-line distinction exists between a direct action and a derivative action. 
The court must examine the body of the complaint to determine whether the 
action is brought to redress an injury sustained directly by the shareholder 
that is separate and distinct from that sustained by other shareholders. If so, 
the action is direct. Fort Pierce Corp. v. Ivey, 671 So.2d 206, 207 (Fla. 4th 
DCA 1996) (“If . . . the injury is primarily against the corporation, or the 
stockholders generally, then the cause of action is in the corporation and the 
individual’s right to bring it is derived from the corporation.”); Alario v. 
Miller, 354 So.2d 925 (Fla. 2d DCA 1978). The determination that an action 
is direct may have enormous consequences on the course and effect of the 
action, including whether the shareholder has to exhaust intracorporate 
remedies. A stockholder has no right to sue for damage to the corporation 
unless the lawsuit is a derivative action. Grandin Industries, Inc. v. Florida 
National Bank at Orlando, 267 So.2d 26 (Fla. 4th DCA 1972). 

Direct action frequently involves “special injury” to a shareholder 
who is a creditor of the corporation and is liable for a corporate obligation or 
otherwise has a claim separate and independent from causes of action 
arising out of his or her mere status as a shareholder. The analytical 
difficulty arises in cases in which a particular shareholder’s harm is shared 
by other shareholders. The court must determine, at the outset of the case, 
the primary nature of the injury and, therefore, must weigh the amount of 
injury to the corporation (and other shareholders) against the amount of 
injury to the plaintiff shareholder. See Citizens National Bank of St. 
Petersburg v. Peters, 175 So.2d 54 (Fla. 2d DCA 1965). 

In Gonzalez ex rel. Colonial Bank v. Chillura, 892 So.2d 1075, 
1077 (Fla. 2d DCA 2004), the court held that there was no conflict of 
interest in an attorney’s “concurrently representing the plaintiff in a 
shareholder derivative action while at the same time representing the same 
plaintiff in litigation he is pursuing individually against the corporation.” 

Generally, actions alleging breach of fiduciary duties and corporate 
mismanagement are not direct actions but instead are derivative actions 
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because the injuries are not distinct to a particular shareholder. Specifically, 
examples of direct shareholder actions that have been dismissed include 
claims for the following: 

 Corporate mismanagement, Leppert v. Lakebreeze Homeowners 
Ass’n, Inc., 500 So.2d 250 (Fla. 1st DCA 1987). 

 Breach of fiduciary duty, Alario. 

 Misappropriation of corporate assets, Tillis v. United Parts, Inc., 
395 So.2d 618 (Fla. 5th DCA 1981). 

 Relinquishment of assets, Peters. 

 Depreciation in value of stock, Kramer v. Western Pacific 
Industries, Inc., 546 A.2d 348 (Del. 1988). 

There have been two situations in which courts have held that a 
shareholder, under Florida law, has suffered a “separate and distinct” injury 
that entitled the shareholder to bring a direct action. In Citibank, N.A. v. 
Data Lease Financial Corp., 828 F.2d 686 (11th Cir. 1987), aff’d 904 F.2d 
1498, the court held that a shareholder who had pledged his controlling 
block of stock could bring a direct action as a pledgor. Similarly, in Wolfe v. 
American Savings & Loan Ass’n of Florida, 539 So.2d 606 (Fla. 3d DCA 
1989), the court held that preferred stockholders were specially injured by a 
merger that deprived all preferred stockholders of the right to convert their 
preferred stock into common stock and decreased the value of preferred 
stock only. Another court held that minority shareholders were distinctly 
injured when the majority shareholders and corporation — as opposed to the 
minority shareholders, all of whom were plaintiffs — generally benefited 
from the breaches alleged by the stockholders. Rabkin v. Philip A. Hunt 
Chemical Corp., 547 A.2d 963 (Del. Ch. 1986). 

In Chaul v. Abu-Ghazaleh, 994 So.2d 465 (Fla. 3d DCA 2008), the 
court held that shareholders had no standing to bring a direct action claiming 
that their share value was depressed after the corporation was sold at a price 
below its true value as a result of bribery. 

In Karten v. Woltin, 23 So.3d 839 (Fla. 4th DCA 2009), the District 
Court of Appeal, Fourth District, held that an action grounded in diversion 
of corporate assets was properly a derivative action rather than a direct 
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action in a close corporation. Likewise, in Sinibaldi v. Sinibaldi ex rel. Get 
Strong, Inc., 100 So.3d 72 (Fla. 2d DCA 2011), the court reversed a lower 
court judgment awarding damages based on an improper distribution of 
assets to a party who brought a derivative claim as a direct claim. The court 
relied upon Orlinsky v. Patraka, 971 So.2d 796, 801–802 (Fla. 3d DCA 
2008) (“[I]f the distribution by [the corporation] had been an illicit transfer 
or distribution, the proper course of action would be . . . to file a shareholder 
derivation suit. . . . A shareholder must file a derivative action for breach of 
fiduciary duty, claiming that the payment of excessive compensation 
constitutes corporate waste.”). 

The court in Dinuro Investments, LLC v. Camacho, 141 So.3d 731 
(Fla. 3d DCA 2014), expounded at length on the distinction between a direct 
action and a derivative action under Florida law. The court noted the “two-
prong approach” (direct harm and special injury) as a “canon” of Florida 
law, but also acknowledged an exception when an individual member or 
manager owes a specific duty to another member or manager apart from the 
duty owed to the company. Id. at 738. The court concluded: “[T]he current 
Florida doctrine explaining which actions should be maintained directly and 
which must be brought derivatively is incredibly opaque, the application 
often varying from case to case depending on the facts.” Id. at 739. Thus, 
extant law on the distinction between a direct action and a derivative action 
is largely an ad hoc analysis. In Culverhouse v. Paulson & Co., 791 F.3d 
1278 (11th Cir. 2015), the Eleventh Circuit found that Delaware law was 
“unsettled” with regard to whether claims in the litigation were direct or 
derivative. After certifying the question to the Delaware Supreme Court, the 
state court found the claims to be derivative. See Culverhouse v. Paulson & 
Co., 813 F.3d 991 (11th Cir. 2016). 

The practitioner should note that Camacho cited F.S. 608.4227(1)
for the proposition that “members are typically shielded from individual 
liability for their involvement with an LLC unless the terms of the articles of 
incorporation or the operating agreement provide otherwise.” However, 
shortly after the Camacho opinion was released, F.S. 608.4227 was 
repealed, and in its place, effective January 1, 2015, was Florida’s Revised 
Limited Liability Company Act (“Revised LLC Act), F.S. Chapter 605. As a 
result, F.S. 605.0801, titled “Direct action by member,” might appear at first 
blush to have eliminated the exception established in Camacho, and instead 
require the member to plead and prove both direct harm and special injury. 
However, as recently clarified by the court in Ferk Family, LP v. Frank, 240 
So.3d 826, 838 (Fla. 3d DCA 2018), “upon considering [F.S.] 605.0105, 
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relating to LLC operating agreements, it is clear that the exception 
recognized in Camacho remains viable.” The court found that under Florida 
law, the members met the exception to the rule against bringing direct 
claims and was therefore not required to satisfy the two-prong direct 
harm/special injury test. See Demir v. Schollmeier, 199 So.3d 442 (Fla. 3d 
DCA 2016) (continuing to apply Camacho but finding that exception did not 
apply); Strazzulla v. Riverside Banking Co., 175 So.3d 879 (Fla. 4th DCA 
2015). See also Fritz v. Fritz, 219 So.3d 234 (Fla. 3d DCA 
2017) (recognizing existence of exception in partnership case when F.S.
620.2001(2) (partnership law) was similar to Revised LLC Act). For further 
discussion of LLCs, see §18.106. 

A statutory form of “direct action” in a closely held corporation of 
less than 35 shareholders is the right by “a shareholder or group of 
shareholders” to seek judicial dissolution of the corporation based on 
corporate waste or illegal or fraudulent action by “directors or those in 
control of the corporation.” F.S. 607.1430(3). This may often allow a 
shareholder to achieve the desired remedy without regard to the somewhat 
blurred nuance between a direct action and a derivative action. See, e.g.,
Fernandez v. Yates, 145 So.3d 141 (Fla. 3d DCA 2014), in which the court 
held that dissolution under F.S. 607.1430 was warranted when the purpose 
of the corporation, which had been established by physician-shareholders to 
own medical office building, was irreparably frustrated, and injury to the 
corporation had occurred. This was so even when the purpose for owning 
the building and leasing it as a medical arts building might still be fulfilled, 
because only one shareholder continued to practice medicine within the 
building, the building was in decline and had 60% vacancy rate, the property 
manager, who was the son of one of the recalcitrant shareholders, had been 
taking direction from less than a majority of the shareholders, and the 
shareholders’ deadlock on issues ensured the building’s continued decline. 

H. [§18.54] Shareholder Class Actions 

Shareholders with multiple but similar injuries may elect to bring a 
class action. The class must be certified in accordance with Fed.R.Civ.P. 23 
or Fla.R.Civ.P. 1.220. The advantages of a class action include the avoid-
ance of compliance with the requirements of the derivative action. Unlike a 
derivative action, however, the benefits of the lawsuit go to the particular 
class and not the corporation. Class action lawsuits alleging fraud generally 
have not been successful in Florida because the proof involves individual 
reliance and damages. Davidson v. Lely Estates, Inc., 330 So.2d 528 (Fla. 2d 
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DCA 1976); Breslerman v. Dorten, Inc., 320 So.2d 442 (Fla. 3d DCA 
1975). In Frankel v. City of Miami Beach, 340 So.2d 463, 468 (Fla. 1977), 
the court reiterated that “to institute or defend a class action wherein fraud is 
alleged[,] the members of the class must: 1) be engaged in a cooperative 
enterprise; 2) have a joint pecuniary interest; and 3) not have a choice of 
remedies which may be subject to separate and distinct defenses.” Accord-
ingly, if corporate management has separate and distinct defenses as to each 
stockholder plaintiff, the class action may not be an appropriate procedure. 
“A trial court’s determination as to the qualifications of plaintiffs to 
adequately represent a class of shareholders in a shareholders’ derivative 
action will not be disturbed on appeal absent a showing of a clear abuse of 
discretion.” Adiel v. Electronic Financial Systems, Inc., 513 So.2d 1347 
(Fla. 3d DCA 1987). 

The Private Securities Litigation Reform Act of 1995 (Reform Act) 
places restrictions on securities fraud class actions arising under the 
Securities Act of 1933, 15 U.S.C. §§77a–bbbb, and the Securities Exchange 
Act of 1934, 15 U.S.C. §§78a–eee. The Reform Act was enacted to deter 
strike suits initiated to extract settlements irrespective of the merits of the 
underlying claims. S. Rep. No. 98, 104th Cong., 1st Sess. 5-9 (1995), 
reprinted in 1995 U.S.C.C.A.N. 679, 683–688. Under the Reform Act, the 
first to file a class action lawsuit will incur the expense of providing notice 
to prospective class members without any guarantee that it will be the lead 
plaintiff. Instead, the court must appoint the “member or members of the 
purported plaintiff class that the court determines to be the most capable of 
adequately representing the interests of class members.” 15 U.S.C. §78u-
4(a)(3)(B)(i). Furthermore, there is now a statutory limitation on attorneys’ 
fees for counsel for the plaintiff class that “shall not exceed a reasonable 
percentage of the amount of any damages and prejudgment interest actually 
paid to the class.” 15 U.S.C. §78u-4(a)(6); see also 15 U.S.C. §77z-1(a)(6). 

I. Shareholder Derivative Actions 

1. [§18.55] Nature Of Action And History 

Shareholder derivative actions arise in equity and are the only 
means for a shareholder to vindicate a corporate claim and seek redress 
against unfair and illegal management policies. The claim belongs to the 
corporation, so any recovery is for the benefit of the corporation; hence, the 
corporation is an indispensable party that must be joined as an original 
defendant. Alario v. Miller, 354 So.2d 925 (Fla. 2d DCA 1978); Liddy v. 
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Urbanek, 707 F.2d 1222 (11th Cir. 1983). The trial court may allow a re-
alignment of the parties to satisfy this jurisdictional requirement. Francini v. 
International Marble Trades, Inc., 546 So.2d 777 (Fla. 3d DCA 1989). 

Although a derivative claim may exist against both corporate 
management and third parties, the business judgment rule usually operates 
to bar a shareholder’s action against third parties for the benefit of the 
corporation if the directors have chosen not to pursue the litigation. 

The gravamen of the shareholder’s derivative action was recognized 
in Florida in Orlando Orange Groves Co. v. Hale, 119 Fla. 159, 161 So. 284 
(1935), which first acknowledged the limits on a shareholder’s challenge to 
the business judgment of a board of directors. The court held that a demand 
should be made on the board of directors to institute corporate litigation and 
that rarely will the courts overturn a board’s decision. Nonetheless, the 
settlement value to management after evaluating the costs and burden of 
defending derivative actions may lead to decisions to settle questionable 
claims. 

Excellent treatises on this often-litigated area of the law are McNeil 
& Brian, INTERNAL CORPORATE INVESTIGATIONS (ABA 3d ed. 2007) and 
Cohn & Ames, FLORIDA BUSINESS LAWS ANNOTATED 2010, §607.07401 
(Thomson/West 2017–2018 ed.). 

2. [§18.56] Demand On Directors 

A shareholder’s derivative action must be prefaced by a demand on 
the board of directors to institute the action that the shareholder desires to 
bring in a derivative capacity. The derivative lawsuit is premised on the 
wrongful refusal of the directors to assert a corporate claim. 

F.S. 607.07401(2) requires: 

A complaint in a proceeding brought in the right of a 
corporation must be verified and allege with particularity 
the demand made to obtain action by the board of directors 
and that the demand was refused or ignored by the board of 
directors for a period of at least 90 days from the first 
demand unless, prior to the expiration of the 90 days, the 
person was notified in writing that the corporation rejected 
the demand, or unless irreparable injury to the corporation 
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would result by waiting for the expiration of the 90-day 
period. 

In addition, a court may stay any derivative action should the corporation 
launch an investigation of the charges. Id.  

It may be desirable to draft a proposed complaint to be included 
with the demand, and preferably sent to each director by certified mail. 
Reasonable time should be allowed for the directors to consider the demand. 
A demand directed to solely to a lawyer who may represent the corporation 
or directors is insufficient. Dutch v. Gordon, 481 So.2d 1235 (Fla. 3d DCA 
1986). 

Given the mandatory language of the statute, it is questionable 
whether the demand may still be excused under the previously recognized 
narrow circumstances set out in Belcher v. Schilling, 309 So.2d 32 (Fla. 3d 
DCA 1975). In Belcher, the District Court of Appeal, Third District, held 
that the “demand is not necessary if the directors ‘ . . . whether by reason of 
hostile interest or guilty participation in the wrongs complained of, cannot 
be expected to institute suit, or, if they do, it is apparent they will not be the 
proper parties to conduct the litigation.’” Id. at 35, quoting Orlando Orange 
Groves v. Hale, 107 Fla. 304, 144 So. 674, 678 (1932). Nevertheless, as in 
other jurisdictions, a demand probably will be excused if it would be 
impractical, unreasonable, or useless. The most obvious situation is a 
demand for directors to sue themselves. James Talcott, Inc. v. McDowell, 
148 So.2d 36 (Fla. 3d DCA 1962). Another instance when the demand may 
be excused is when the board of directors is deadlocked. Conlee 
Construction Co. v. Cay Construction Co., 221 So.2d 792 (Fla. 4th DCA 
1969). This issue has not been addressed under the language of F.S.
607.07401(2). The complaint should allege with specificity why the demand 
on directors would be futile. In McCabe v. Foley, 424 F.Supp.2d 1315 
(M.D. Fla. 2006), the court dismissed a complaint with leave to amend 
based on failure to adequately plead the futility of a demand. 

In James Talcott, Inc., the court dismissed a complaint because it 
merely stated that the corporation’s refusal to sue was unreasonable rather 
than wrongful: it was not the result of fraud, bad faith, or gross abuse of 
discretion. 

Fed.R.Civ.P. 23.1 requires that the complaint in a shareholder’s 
derivative action to “state with particularity . . . any effort by the plaintiff to 
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obtain the desired action from the directors or comparable authority and, if 
necessary, from the shareholders or members; and . . . the reasons for not 
obtaining the action or not making the effort.” There is no requirement of a 
demand on shareholders under Florida law. Jacobs v. Adams, 601 F.2d 176 
(5th Cir. 1979). 

3. [§18.57] Contemporaneous Ownership Requirement 

F.S. 607.07401(1) provides: “A person may not commence a pro-
ceeding in the right of a domestic or foreign corporation unless the person 
was a shareholder of the corporation when the transaction complained of 
occurred or unless the person became a shareholder through transfer by 
operation of law from one who was a shareholder at that time.” The term 
“shareholder” now includes a beneficial owner whose shares are held in a 
voting trust or by a nominee. F.S. 607.07401(7). For a discussion of 
standing in a derivative action, see South End Improvement Group, Inc. by 
& through Bank of New York v. Mulliken, 602 So.2d 1327 (Fla. 4th DCA 
1992). 

A sale of stock may not only destroy the seller shareholder’s 
standing but also prevent the buyer shareholder from obtaining standing. 
Kaplus v. First Continental Corp., 711 So.2d 108 (Fla. 3d DCA 1998) 
(discussing contemporaneous stock ownership rule); see also Schilling v. 
Belcher, 582 F.2d 995 (5th Cir. 1978). Fed.R.Civ.P. 23.1 also contains an 
identical contemporaneous ownership requirement. As a matter of defensive 
pleading, the plaintiff’s complaint should be scrutinized carefully to 
determine if the plaintiff was a shareholder at all material times. The 
contemporaneous ownership rule is meant to ensure that the plaintiff has a 
legitimate stake in the corporation to adequately represent the corporation’s 
interests. Kaplus. Nevertheless, courts have liberally construed the statutory 
provisions to grant standing in a variety of scenarios without requiring 
“record” ownership. See, e.g., South End Improvement Group, Inc. Standing 
conferred by “operation of law” means that the transferee receives 
ownership of the shares without any act or cooperation on his or her part. 
Kaplus. 

In Provence v. Palm Beach Taverns, Inc., 676 So.2d 1022 (Fla. 4th 
DCA 1996), a plaintiff who claimed a constructive trust, thereby allegedly 
making him the beneficial equitable owner by operation of law of 50% of 
the shares of the defendant corporation, had standing to bring a derivative 
action under the contemporaneous ownership requirement. 
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In Lynn v. Martin County Marine Corp., 980 So.2d 536 (Fla. 4th 
DCA 2008), the court held that following a sale of stock and assignment of 
rights in a derivative action, the assignee had standing to maintain the action 
under F.S. 607.07401(1). 

There is no requirement that the plaintiff have direct knowledge of 
the specific acts of corporate waste or mismanagement before filing a 
derivative action as long as the action is brought voluntarily. DiGiovanni v. 
All-Pro Golf, Inc., 332 So.2d 91 (Fla. 2d DCA 1976). 

4. [§18.58] Form of Complaint In Shareholder 
Derivative Action 

 (Party Designation) (Title of Court) 

COMPLAINT 

Plaintiff, ...................., by and through the undersigned counsel, in a 
derivative capacity, on behalf of all shareholders of ...................., sues 
...................., ...................., and ...................., and alleges: 

1. This is a shareholder derivative action under F.S. 607.07401 for 
[insert requested relief and jurisdictional allegation]. 

2. [Plaintiff is and was at all times material to the transactions com-
plained of herein a shareholder in ...................., in the amount of [insert 
percentage or dollar amount].] / [.................... has acquired the stock by 
operation of law.] 

3. [Plaintiff has made demand on each of the directors to institute on 
behalf of the corporation the claims asserted herein, but the majority of 
directors have refused to comply with the demand. A copy of the demand is 
attached and incorporated by reference as Exhibit “A”.] / [No demand on the 
board of directors of .................... has been made to institute on behalf of the 
corporation the claims asserted herein. Such a demand would be impractical, 
unreasonable, or futile because [state supporting facts].] 

WHEREFORE Plaintiff demands judgment in favor of .................... 
and such other relief as this court deems just and proper. 

/s/ 
…..(name of attorney)….. 



18-76 

Attorney for .....(name of party)..... 
.....(address and phone number)..... 
.....(e-mail address(es))..... 
Florida Bar number .................... 

5. [§18.59] Security For Expenses 

F.S. 607.147(3), codifying Florida’s security-for-expenses legis-
lation, was deleted in the major revision to F.S. Chapter 607 in 1989. 
Protection against frivolous lawsuits now appears to be guaranteed to some 
extent by F.S. 607.07401(3), which enables the court to dismiss the 
proceeding if a specified group determines in good faith, after investigation, 
that maintenance of the action “is not in the best interests of the 
corporation.” 

The United States Supreme Court has held that federal courts must 
apply the forum state’s security-for-expenses statute in diversity cases. 
Cohen v. Beneficial Industrial Loan Corp., 337 U.S. 541, 69 S.Ct. 1221, 93 
L.Ed. 1528 (1949). 

6. [§18.60] Right To Jury Trial 

In Ross v. Bernhard, 396 U.S. 531, 90 S.Ct. 733, 24 L.Ed.2d 729 
(1970), the Supreme Court held that a shareholder was entitled to a jury trial 
in federal court on the corporation’s derivative claim if the claim on the 
merits presents legal issues to which the Seventh Amendment guarantee of 
the right to trial by jury attaches. A claim for money damages clearly would 
be covered by the right to a jury trial, while a request for an injunction 
would be an equitable claim. However, the plaintiff’s capacity and right to 
bring the claim is not a jury issue; therefore, these issues should be deter-
mined before the jury issues. 

In contrast, Florida state courts that have considered the issue have 
held that the right to a jury trial is not guaranteed in a derivative action 
because it is fundamentally an equitable action. See, e.g., Lanman Lithotech, 
Inc. v. Gurwitz, 478 So.2d 425 (Fla. 5th DCA 1985). In a footnote, however, 
the Gurwitz court noted that its decision “would not prevent the trial judge 
from granting a jury trial as a matter of discretion.” Id. at 427 n.4. 
Consequently, the forum selected, whether initially by the plaintiff or subse-
quently by the defendant, is critical to the preservation of the right to jury 
trial. 
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Although a shareholder’s derivative action is an equity action, a jury 
trial may be proper in certain circumstances, such as when the legal and 
equitable claims are closely intertwined. Hiles v. Auto Bahn Federalization, 
Inc., 555 So.2d 1218 (Fla. 4th DCA 1989). 

7. [§18.61] Available Remedies 

The available remedies to a plaintiff shareholder instituting a deriva-
tive claim are essentially the same as in any other type of civil litigation, 
with two notable exceptions. First, any financial recovery must be for the 
benefit of the corporation. Moreover, some courts in other jurisdictions have 
used their equitable powers to ensure that those shareholders who partici-
pated in the wrongs do not benefit. Second, at least with regard to state 
actions, the Florida courts do not recognize a right to recover punitive 
damages in a shareholder derivative action. See Chemplex Florida v. 
Norelli, 790 So.2d 547 (Fla. 4th DCA 2001); McGuire, Woods, Battle & 
Boothe, L.L.P. v. Hollfelder, 771 So.2d 585 (Fla. 1st DCA 2000); Lanman 
Lithotech, Inc. v. Gurwitz, 478 So.2d 425 (Fla. 5th DCA 1985). With respect 
to nonpecuniary remedies, because the action is fundamentally equitable, 
courts should not hesitate to fashion creative, just remedies, nor should 
practitioners be hesitant to suggest them. 

8. [§18.62] Available Defenses 

Any defense available against the corporation if it had brought the 
action may be asserted against the stockholder plaintiff in a derivative 
action. Defendants may also assert the failure to comply with the special 
requirements of a derivative action. It is problematic, however, whether the 
corporation may appear as a defendant to raise defenses that will limit or 
defeat a corporate recovery. “A trial court’s determination as to the 
qualifications of plaintiffs to adequately represent a class of shareholders in 
a shareholders’ derivative action will not be disturbed on appeal absent a 
showing of a clear abuse of discretion.” Adiel v. Electronic Financial 
Systems, Inc., 513 So.2d 1347 (Fla. 3d DCA 1987). 

In addition, traditional equity defenses, such as laches, ratification, 
unclean hands, and in pari delicto, are available to the defendants and the 
corporate defendant. Estoppel and misconduct by the plaintiff shareholder 
may also bar relief in a derivative action. Head v. Lane, 495 So.2d 821 (Fla. 
4th DCA 1986). In Redstone v. Redstone Lumber & Supply Co., 101 Fla. 
226, 133 So. 882 (1931), the Florida Supreme Court held that a court of 
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equity would not grant relief to a minority shareholder who acquiesced for 
years in the challenged improprieties of the corporation. See also Sommers 
v. Apalachicola Northern R. Co., 85 Fla. 9, 96 So. 151 (1923) (estoppel); 
Tagarelli v. McCormick, 614 So.2d 11 (Fla. 2d DCA 1993) (estoppel). Like-
wise, a corporation’s action against a faithless director may be barred by 
laches. Chipola Valley Realty Co. v. Griffin, 94 Fla. 1151, 115 So. 541 
(1927). In Farber v. Servan Land Co., 662 F.2d 371 (5th Cir. 1981), the 
court held that corporate directors’ violation of their duties could not be 
ratified by the action of those who were guilty of participation in the 
wrongful acts, even though they constituted a majority of the directors or 
shareholders who participated in the wrongful acts. 

A plaintiff shareholder may not join both direct claims and 
derivative claims in the same action. Haas v. Roe, 696 So.2d 1254 (Fla. 2d 
DCA 1997); Karnegis v. Lazzo, 243 So.2d 642 (Fla. 3d DCA 1971); 
General Dynamics Corp. v. Hewitt, 225 So.2d 561 (Fla. 3d DCA 1969). 

In Udick v. Harbor Hills Development, L.P., 179 So.3d 489 (Fla. 
5th DCA 2015), the court found that because the real plaintiff in a derivative 
lawsuit is a corporation, shareholders may be found in privity and bound by 
a prior action brought derivatively for purposes of preclusion. 

9. Discovery 

a. [§18.63] In General 

The nature of the shareholder derivative action invites broad dis-
covery requests from the plaintiff shareholder. Nevertheless, the plaintiff 
shareholder may not launch a fishing expedition designed to obstruct the 
board of directors’ management of the corporation or otherwise obtain an 
unfair advantage over other shareholders. Defendants should also be 
sensitive to potential objections predicated on trade, proprietary, or other 
confidential information. 

Florida generally follows the “subject matter” test to identify the 
corporate client for purposes of the attorney-client privilege. Southern Bell 
Telephone & Telegraph Co. v. Deason, 632 So.2d 1377 (Fla. 1994) 
(rejecting “control group” test in favor of subject matter test, in which focus 
is on content of communication rather than to whom communication made).  

An important issue is the extent to which a corporation or its repre-
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sentative may assert a Fifth Amendment privilege. “Since the privilege 
against self-incrimination is a purely personal one, it cannot be utilized by or 
on behalf of any organization, such as a corporation.” United States v. 
White, 322 U.S. 694, 699, 64 S.Ct. 1248, 88 L.Ed. 1542 (1944), 152 A.L.R. 
1202. Nonetheless, the federal courts have allowed a custodian of corporate 
records to assert his or her personal privilege. United States v. Doe, 465 U.S. 
605, 104 S.Ct. 1237, 79 L.Ed.2d 552 (1984); In re Grand Jury Subpoena 
Dated April 9, 1996 v. Smith, 87 F.3d 1198 (11th Cir. 1996). That personal 
privilege may not, however, be asserted as to the contents of voluntarily 
created business records, even if the custodian must authenticate the 
corporate records, because the witness is testifying as a representative of an 
entity without Fifth Amendment rights. Fisher v. United States, 425 U.S. 
391, 96 S.Ct. 1569, 48 L.Ed.2d 39 (1976). See United States v. Greenfield, 
831 F.3d 106 (2d Cir. 2016). In State v. Wellington Precious Metals, Inc., 
510 So.2d 902 (Fla. 1987), the Florida Supreme Court followed the federal 
cases on this issue and held that a sole shareholder custodian of corporate 
records could not challenge on Fifth Amendment grounds a subpoena duces 
tecum directed to him in his capacity as a custodian. 

A plaintiff’s investigation and discovery should include a thorough 
interview of all employees, if possible. A comprehensive document request 
should accompany the complaint. A determination of the available insurance 
of the defendants should be made early by written request under F.S.
627.4137 or through other discovery. 

For a thorough treatment of discovery, see Chapter 16 of FLORIDA 

CIVIL PRACTICE BEFORE TRIAL (Fla. Bar CLE 12th ed. 2017). See also 
Chapter 24 of this manual with regard to electronic discovery. 

b. [§18.64] Discovery Checklist 

COMMENT: The following is a useful discovery checklist in any 
shareholder derivative action involving corporations. 

 Request For Admissions: 
 Plaintiff’s compliance with derivative requirements 

 Corporation’s position with respect to asserted claim 

 Need for injunctive relief 

 Interrogatories 
 Identity, location, and custodian of documents 
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 Identity and location of witnesses with knowledge of allegations 

of pleadings 

 Facts and law that support allegations 

 Availability of indemnification and insurance 

 Identity of shareholders 

 Requests For Production 
 Books and records of corporation 

 Documents filed with or disclosed to regulatory and tax 

authorities 

 Non-work-product witness statements 

 Correspondence 

 Shareholder lists 

 Depositions 
 Directors 

 Corporate counsel 

 Accountants 

10. [§18.65] Federal Jurisdiction 

Federal subject-matter jurisdiction in a derivative action may exist if 
the underlying claim raises a federal question or is based on diversity of 
citizenship. Federal-question jurisdiction frequently arises in the context of 
claims under the Securities Exchange Act of 1934 (in particular Rule 10b-5, 
17 C.F.R. §240.10b-5), §36(b) of the Investment Company Act of 1940, or 
the Racketeer Influenced and Corrupt Organizations Act (RICO). 

Diversity jurisdiction raises numerous issues concerning how the 
parties are to be aligned to determine if complete diversity of citizenship 
exists. To confer jurisdiction, Fed.R.Civ.P. 23.1 requires a verified 
complaint that includes an allegation that the action is not a collusive one. 
As a matter of Florida law, the corporation must be initially served as a 
defendant. Daniels v. Vann, 396 So.2d 723 (Fla. 4th DCA 1981); Alario v. 
Miller, 354 So.2d 925 (Fla. 2d DCA 1978). The federal courts have 
followed the rule that a corporation should be named as a defendant if the 
board of directors is antagonistic to the plaintiff shareholder. Swanson v. 
Traer, 354 U.S. 114, 77 S.Ct. 1116, 1 L.Ed.2d 1221 (1957), 68 A.L.R.2d 
820; Smith v. Sperling, 354 U.S. 91, 77 S.Ct. 1112, 1 L.Ed.2d 1205 (1957), 
68 A.L.R.2d 805. A corporation may be realigned later, if necessary, 
according to its real interest in the lawsuit. Liddy v. Urbanek, 707 F.2d 1222 
(11th Cir. 1983). 
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The “antagonism” requirement may be met simply by alleging an 
ignored demand on the directors. Although, theoretically, the corporation 
may be aligned as a plaintiff if antagonism toward directors is not 
established, the practical application of this is rare, except perhaps when the 
board of directors is deadlocked on an issue so that it cannot be established 
that a majority of directors is antagonistic toward the plaintiff shareholder. 
Subsequent shareholder intervenors ordinarily will not defeat diversity juris-
diction already established. See, e.g., Himmelblau v. Haist, 195 F.Supp. 356 
(S.D. N.Y. 1961). 

With respect to the venue of a shareholder derivative action in 
federal court, 28 U.S.C. §1401 provides: “Any civil action by a stockholder 
on behalf of his corporation may be prosecuted in any judicial district where 
the corporation might have sued the same defendants.” Service of process is 
authorized on a corporation in a shareholder’s derivative action “in any 
district where [the corporation] is organized or licensed to do business or is 
doing business.” 28 U.S.C. §1695. 

11. [§18.66] Representation Conflicts Of Interest 

A frequent dilemma for the defense is the representation of the 
defendants in the shareholder claim. Rule 4-1.13(e) of the Rules Regulating 
The Florida Bar provides that a lawyer representing an organization may 
also represent any of its constituents, subject to the conflict of interest 
provisions of Rule 4-1.7. Regular corporate counsel often will have a 
conflict of interest if they participated in the challenged matters, and other 
counsel will have to be retained to defend the corporation. Counsel for the 
corporation, however, usually may not represent defendant directors and 
officers if those directors and officers may be liable to the corporation. The 
comment to Rule 4-1.13 indicates that “if the claim [in a derivative action] 
involves serious charges of wrongdoing by those in control of the 
organization, a conflict may arise between the lawyer’s duty to the 
organization and the lawyer’s relationship with the board.” See Cannon v. 
U.S. Acoustics Corp., 398 F.Supp. 209 (N.D. Ill. 1975), modified 532 F.2d 
1118. Furthermore, conflicts in strategy are inevitable in the defense of 
mutual defendants. Nonetheless, limited situations may exist to allow a joint 
representation of both the corporation and the defendant directors, such as if 
the corporation is defunct or has been dissolved. Even if the lawyer 
reasonably believes dual representation does not present a conflict of 
interest, consent to dual representation must be obtained from “an 
appropriate official of the organization other than the individual who is to be 
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represented, or [from] the shareholders.” Rule 4-1.13(e). 

Nonetheless, in Gonzalez ex rel. Colonial Bank v. Chillura, 892 
So.2d 1075, 1077 (Fla. 2d DCA 2004), the court, under the facts of that 
case, held there was no conflict of interest in an attorney’s “concurrently 
representing the plaintiff in a shareholder derivative action while at the same 
time representing the same plaintiff in litigation he is pursuing individually 
against the corporation.” 

12. [§18.67] Prelitigation Dismissal Of 
Derivative Lawsuits 

Under F.S. 607.07401(3), the court may dismiss a derivative pro-
ceeding if, on motion by the corporation, the court finds that a determination 
has been made in good faith after reasonable investigation that the main-
tenance of the derivative lawsuit is not in the best interests of the 
corporation. The corporation has the burden of proving the independence 
and good faith of the group making the determination and the 
reasonableness of the investigation. 

The determination shall be made by: 

(a) A majority vote of independent directors present at 
a meeting of the board of directors, if the independent 
directors constitute a quorum; 

(b) A majority vote of a committee consisting of two or 
more independent directors appointed by a majority vote of 
independent directors present at a meeting of the board of 
directors, whether or not such independent directors consti-
tute a quorum; or 

(c) A panel of one or more independent persons 
appointed by the court upon motion by the corporation. 

Id. 

A special litigation committee comprising at least two disinterested 
members of the board of directors must decide whether it is in the best 
interests of the corporation that the derivative action be litigated, settled, or 
dismissed. Id. The committee should consist of only those directors who are 
truly disinterested in the outcome of the pending or proposed derivative 
action or the challenged underlying transaction. The litigation committee 
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may retain independent legal counsel to investigate and render legal advice. 
A written report setting forth the procedures followed and the committee’s 
findings and conclusions should be made. The factors to be considered by 
the litigation committee include (1) the merits of the derivative action; (2) 
the expenses of litigation; (3) the effect on the corporation’s management 
and business as well as adverse publicity; (4) the availability of 
indemnification and insurance; and (5) the likelihood of future similar acts 
or transactions. Once the committee completes its report, it can request that 
the corporation either assume the cause of action and become the plaintiff, 
seek a dismissal of the action, or permit the action to proceed under the 
direction of the derivative shareholder plaintiff. See, e.g., Batur v. Signature 
Properties of Northwest Florida, Inc., 903 So.2d 985 (Fla. 1st DCA 2005); 
Atkins v. Topp Comm, Inc., 874 So.2d 626 (Fla. 4th DCA 2004); Kloha v. 
Duda, 226 F.Supp.2d 1342 (M.D. Fla. 2002); Steinberg, The Use Of Special 
Litigation Committees To Terminate Shareholder Derivative Suits, 35 U. 
Miami L. Rev. 1 (Nov. 1980). In determining whether to follow the 
recommendation of the committee, the court must determine whether (1) the 
committee is independent; (2) the committee is acting in good faith; and (3) 
there is a reasonable and objective basis for the report. McDonough v. 
Americom International Corp., 905 F.Supp. 1016 (M.D. Fla. 1995). 

In Atkins, the court affirmed the lower court’s finding that an 
independent investigator “acted reasonably and with good faith in 
conducting his investigation,” and its subsequent dismissal of a shareholder 
derivative action based on the recommendation of the independent 
investigation. The appellate court also pointed out that, unlike the Delaware 
court in Zapata Corp. v. Maldonado, 430 A.2d 779 (Del. 1981), Florida 
courts “are not required to evaluate the reasonableness of an independent 
investigator’s final recommendation.” Atkins, 874 So.2d at 627. The Atkins
court discussed Klein v. FPL Group, Inc., 2003 WL 22768424 (S.D. Fla. 
2003), wherein the federal court also declined to require any application of a 
court’s independent business judgment once a determination has been made 
that a corporation has proved a special investigative committee’s 
independence, good faith, and reasonable investigation. 

 F.S. 607.07401(3) provides that “[t]he court may dismiss a 
derivative proceeding if, on motion by the corporation, the court finds that 
one of the groups specified below has made a determination in good faith 
after conducting a reasonable investigation upon which its conclusions are 
based that the maintenance of the derivative suit is not in the best interests 
of the corporation.” 
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13. [§18.68] Double Derivative Actions 

In a double derivative action, the shareholder owns stock in a parent 
corporation and claims a wrong to a subsidiary corporation that the parent 
fails to remedy. In Crow v. Context Industries, Inc., 260 So.2d 865 (Fla. 3d 
DCA 1972), the court recognized a shareholder’s standing to bring a double 
derivative lawsuit but rejected the plaintiff’s capacity on other grounds. 

14. [§18.69] Attorneys’ Fees, Costs, And Interest 

F.S. 607.07401(5) allows the court discretion to award reasonable 
expenses, including attorneys’ fees, incurred by the defendants if the court 
“finds that the proceeding was commenced without reasonable cause.” On 
the other hand, F.S. 607.07401(6) allows recovery of reasonable expenses 
and attorneys’ fees “to a successful plaintiff or to the person commencing 
the proceeding who receives any relief, whether by judgment, compromise, 
or settlement.” Levenson v. American Laser Corp., 438 So.2d 179 (Fla. 2d 
DCA 1983); Brown v. Epstein, 227 So.2d 245 (Fla. 4th DCA 1969); see also 
McNair v. Pavlakos/McNair Development Co., 576 So.2d 933 (Fla. 5th 
DCA 1991). A forum state’s statute allowing recovery of attorneys’ fees 
applies in federal diversity cases. Cohen v. Beneficial Industrial Loan Corp., 
337 U.S. 541, 69 S.Ct. 1221, 93 L.Ed. 1528 (1949). 

To obtain attorneys’ fees under F.S. 607.07401(5), the entire action 
— not just the claim against one defendant — must have been brought with-
out reasonable cause. Winner v. Cataldo, 559 So.2d 696 (Fla. 3d DCA 
1990). 

In an appropriate case, interest may be a part of the court’s award. 
Argonaut Insurance Co. v. May Plumbing Co., 474 So.2d 212 (Fla. 1985). 
At least one court has recognized that interest may be payable by the 
corporation to achieve an equitable result. United Parts, Inc. v. Tillis, 432 
So.2d 674 (Fla. 5th DCA 1983). 

Counsel is entitled to attorneys’ fees in a shareholder’s derivative 
action but not in an individual action. When a recovery involves real 
property rather than a fund of money, a trial court has discretionary 
authority to award attorneys’ fees. Ginsberg v. Keehn, 550 So.2d 1145 (Fla. 
3d DCA 1989). 

In Daddono v. Miele, 69 So.3d 320 (Fla. 4th DCA 2011), the 
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appellate court approved the award of attorneys’ fees relating to a 
declaratory judgment action to a successful party in a derivative action, 
reasoning that a determination of the issue of the successful party’s status as 
a shareholder raised in the declaratory relief action was dispositive of one of 
the elements of proof required in the derivative claim.  

15. [§18.70] Settlement 

F.S. 607.07401(4) provides that a shareholder’s derivative action 
“may not be discontinued or settled without the court’s approval.” Rule 23.1 
of the Federal Rules of Civil Procedure has a similar provision. Notice of 
the proposed settlement must be provided to interested shareholders; the 
manner of the notice and which party or parties will bear the costs of the 
notice is at the court’s discretion. Although the court approval requirement 
applies to a plaintiff’s voluntary dismissal under Fla.R.Civ.P. 1.420(a), it 
probably does not apply to an involuntary dismissal under Rule 1.420(b). 
See, e.g., Mehlenbacher ex rel. Asconi Corp. v. Melnik, 2006 WL 580992 
(M.D. Fla. 2006); Abbey v. Control Data Corp., 603 F.2d 724 (8th Cir. 
1979). Similarly, it should not apply to dismissals on the merits or other 
involuntary dismissals. Burks v. Lasker, 441 U.S. 471, 99 S.Ct. 1831, 60 
L.Ed.2d 404 (1979). The obvious rationale for the requirement is to 
discourage collusive settlements and to allow other interested parties to 
continue to vindicate corporate rights should the existing plaintiff become 
disheartened or suffer a depletion of finances. Birnbaum v. Birrell, 17 
F.R.D. 409 (S.D. N.Y. 1955). The settling parties should anticipate the 
requirements of court approval, notice to shareholders, and attendant 
expenses. A well-drafted settlement agreement should provide a timetable 
for the foregoing, identify the parties who will pay for the expenses, and 
state whether the parties are waiving or taxing attorneys’ fees and costs. If 
shareholders do object to the settlement, a hearing should be held to allow 
the shareholders to voice their concerns. The court should then enter an 
order either disapproving or approving the proposed settlement with specific 
findings. 

In Hardwicke Cos. v. Freed, 299 So.2d 116, 118 (Fla. 2d DCA 
1974), the court identified certain criteria by which a court may weigh the 
fairness and reasonableness of proposed shareholder derivative settlements, 
including “the validity of the minority shareholders’ claims, possible 
defenses to such claims, the probability of success if the action were pursued 
to final judgment, the complexity, expense and likely duration of the 
litigation, and the benefit to the corporation.” The court made clear, 
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however, that these criteria are not exclusive and explicated the role of the 
appellate court in a settlement action: “If, weighed against these and such 
other factors as may be appropriate in the individual case, the appellate court 
concludes that the settlement meets the statutory requirement of fairness and 
reasonableness (and that the appropriate procedural practices were 
followed), judicial approval of a settlement will not be disturbed.” Id. 

A court has authority to only approve or reject the settlement 
proposal, not to modify or rewrite it. Levenson v. American Laser Corp., 
438 So.2d 179 (Fla. 2d DCA 1983). One court has stated that settlements of 
shareholder derivative actions are particularly favored because such 
litigation is “‘notoriously difficult and unpredictable.’” Maher v. Zapata 
Corp., 714 F.2d 436, 455 (5th Cir. 1983), quoting Schimmel v. Goldman, 57 
F.R.D. 481, 487 (S.D. N.Y. 1973). 

The doctrine of res judicata applies to a shareholder’s derivative 
action that results in a judgment on the merits. Nathan v. Rowan, 651 F.2d 
1223 (6th Cir. 1981); Berman v. Thomson, 403 F.Supp. 695 (N.D. Ill. 1975); 
Ratner v. Paramount Pictures, 6 F.R.D. 618 (S.D. N.Y. 1942). A dismissal 
for failure to make demand on the board of directors or to comply with other 
standing or procedural requirements is not a dismissal on the merits. 
Recchion ex rel. Westinghouse Electric Corp. v. Kirby, 637 F.Supp. 284 
(W.D. Pa. 1985). A dismissal based on one shareholder’s laches does not 
prevent another shareholder from bringing a derivative action. Liken v. 
Shaffer, 64 F.Supp. 432 (N.D. Iowa 1946). However, the adequacy of 
plaintiff shareholder representation and notice to shareholders may affect a 
settlement in a derivative action. See Maher v. Zapata Corp., 490 F.Supp. 
348 (S.D. Tex. 1980), aff’d 714 F.2d 436; Miller v. Steinbach, 268 F.Supp. 
255 (S.D. N.Y. 1967). 

The litigants should try to ensure that no other shareholder may 
attempt to resurrect the corporate claim that is being settled. The corporate 
claim should be dismissed with prejudice to the plaintiff, the corporation, 
and all of its shareholders. The litigants should also try to ensure that no 
companion or parallel litigation exists raising similar claims. 

One interesting issue not litigated in Florida is whether the corpora-
tion may settle out of court the corporate claim made in a separate action 
without the derivative plaintiff shareholder’s participation. If in fact the 
claim belongs to the corporation, absent fraud or self-dealing and collusion, 
there should be no bar to such a procedure. 



18-87 

It appears to be within the court’s equitable jurisdiction to determine 
whether the fruits of a corporate recovery should benefit shareholders who 
participated in the wrong to the corporation. 

J. Piercing The Corporate Veil 

1. [§18.71] Nature Of Remedy 

Just as issues of fiduciary duties and direct or derivative actions 
dominate in the area of shareholder lawsuits, the preeminent issue in non-
shareholder lawsuits is the doctrine of “piercing the corporate veil.” The 
goal is to unclothe the deep-pocket real principals behind a sham or shell 
corporation with few or no assets. The doctrine is also frequently referred to 
as the “alter ego” doctrine or the “instrumentality” doctrine. The doctrine 
and its precepts may be used both to disregard the corporation to reach its 
shareholders and to hold a parent corporation liable for the debts of its 
subsidiary. In either case, the goal is to satisfy a creditor’s claim by bridging 
the gap between an insolvent corporation and a deep-pocket control person 
or entity. 

In Dania Jai-Alai Palace, Inc. v. Sykes, 450 So.2d 1114 (Fla. 1984), 
the Florida Supreme Court summarized what should be shown before the 
burden of going forward falls on an individual stockholder or officer to 
show why the corporate veil should not be pierced, holding that the 
following preliminary showing is required: 

“[T]hat the corporation is in actuality the alter ego of the 
stockholders and that it was organized or after organization 
was employed by the stockholders for fraudulent or mis-
leading purposes, or in some fashion that the corporate 
property was converted or the corporate assets depleted for 
the personal benefit of the individual stockholders, or that 
the corporate structure was not bona fidely established or, in 
general, that property belonging to the corporation can be 
traced into the hands of the stockholders.” 

Id. at 1120, quoting Advertects, Inc. v. Sawyer Industries, Inc., 84 So.2d 21, 
24 (Fla. 1955); see also French v. F.F.O. Financial Group, Inc., 651 So.2d 
727 (Fla. 1st DCA 1995); Keys Jeep Eagle, Inc. v. Chrysler Corp., 897 
F.Supp. 1437 (S.D. Fla. 1995), aff’d 102 F.3d 554. 
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All corporate piercing is based on equitable principles. See 
Barineau v. Barineau, 662 So.2d 1008 (Fla. 1st DCA 1995). 

Under Florida law, courts are reluctant to pierce the corporate veil 
except in “exceptional circumstances.” Molenda v. Hoechst Celanese Corp., 
60 F.Supp.2d 1294, 1300 (S.D. Fla. 1999). The touchstone is that one 
business be dominated by or be the alter ego of the other and that the 
relationship between the businesses have been created or used to mislead or 
defraud creditors. Ally v. Naim, 581 So.2d 961 (Fla. 3d DCA 1991); Acquisi-
tion Corp. of America v. American Cast Iron Pipe Co., 543 So.2d 878 (Fla. 
4th DCA 1989). An officer or shareholder cannot be held personally liable 
even for obvious wrongs absent a basis for piercing the corporate veil. 
Munder v. Circle One Condominium, Inc., 596 So.2d 144 (Fla. 4th DCA 
1992). An officer of a corporation who is in control of the corporation and 
personally uses its assets for payment of personal obligations can be held 
liable by piercing the corporate veil, even if the officer is not a shareholder 
of the company. Walton v. Tomax Corp., 632 So.2d 178 (Fla. 5th DCA 
1994). On the other hand, the corporate veil will not be pierced based 
merely on the fact that a controlling shareholder induced a third party to 
loan funds to a corporation. Priskie v. Missry, 958 So.2d 613 (Fla. 4th DCA 
2007). 

Under a piercing the corporate veil analysis, a parent corporation 
may be held liable for the contractual obligation of its subsidiary. Southeast 
Capital Investment Corp. v. Albemarle Hotel, Inc., 550 So.2d 49 (Fla. 2d 
DCA 1989). However, the United States Supreme Court has affirmed the 
general principle of corporate law that “a parent corporation (so-called 
because of control through ownership of another corporation’s stock) is not 
liable for the acts of its subsidiaries.” United States v. Bestfoods, 524 U.S. 
51, 61, 118 S.Ct. 1876, 141 L.Ed.2d 43 (1998). 

Evidence that shareholders of a closely held corporation did not 
hold formal annual meetings is not an adequate basis to pierce the corporate 
veil. Schwartz v. Spectratech Ink Co., 568 So.2d 544 (Fla. 5th DCA 1990). 

Florida also recognizes “reverse corporate piercing,” whereby 
liabilities of shareholders are asserted against the corporation. See Braswell 
v. Ryan Investments, Ltd., 989 So.2d 38 (Fla. 3d DCA 2008); Estudios, 
Proyectos e Inversiones de Centro America, S.A. (EPICA) v. Swiss Bank 
Corp. (Overseas) S.A., 507 So.2d 1119 (Fla. 3d DCA 1987). See also 
Freestream Aircraft USA Ltd. v. Chowdry, 2018 WL 2451189 (S.D. Fla. 
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2018). 

2. [§18.72] Improper Conduct Requirement 

In Dania Jai-Alai Palace, Inc. v. Sykes, 450 So.2d 1114, 1121 (Fla. 
1984), the Florida Supreme Court held that “the corporate veil may not be 
pierced absent a showing of improper conduct.” The plaintiff had attempted 
to hold one corporation liable for the obligations of another used in the same 
enterprise. The court relied on Roberts’ Fish Farm v. Spencer, 153 So.2d 
718 (Fla. 1963), which discussed the appropriateness of disregard of the 
corporate entity when it was formed or used for some illegal, fraudulent, or 
other unjust purpose, and Riley v. Fatt, 47 So.2d 769 (Fla. 1950), which 
dealt with the perpetration of a fraud on creditors. The scope of the Dania 
Jai-Alai rule has not been fully settled, although cases mentioning “piercing 
the corporate veil” after Dania Jai-Alai appear to follow its “instrumentality 
plus improper conduct” rule. See, e.g., 111 Properties, Inc. v. Lassiter, 605 
So.2d 123 (Fla. 4th DCA 1992); Steinhardt v. Banks, 511 So.2d 336 (Fla. 
4th DCA 1987); Futch v. Head, 511 So.2d 314 (Fla. 1st DCA 1987); Eagle 
v. Benefield-Chappell, Inc., 476 So.2d 716 (Fla. 4th DCA 1985). A corpo-
ration’s veil may be pierced not only when the corporation has been formed 
fraudulently but also when it has been used to commit fraud. Harrell v. 
Accurate Orthotics & Prosthetics, Inc., 529 So.2d 358 (Fla. 2d DCA 1988); 
Futch. 

The piercing the corporate veil doctrine may be used as a defense, 
but it may not be used by stockholders to obtain affirmative relief. Resorts 
International, Inc. v. Charter Air Center, Inc., 503 So.2d 1293 (Fla. 3d DCA 
1987). Similarly, an officer and director cannot pierce the corporate veil to 
deny the corporate existence to avoid liability for breach of fiduciary duties. 
Sikora v. Pinebrook Builders, Inc., 507 So.2d 1167 (Fla. 2d DCA 1987). 

In 17315 Collins Ave., LLC v. Fortune Development Sales Corp., 34 
So.3d 166 (Fla. 3d DCA 2010), the court recognized that a temporary 
injunction was a proper remedy in proceedings supplementary to execution 
when a parent limited liability company used a subsidiary for improper 
purposes. On the other hand, in WH Smith, PLC v. Benages & Associates, 
Inc., 51 So.3d 577 (Fla. 3d DCA 2010), the same appellate court held that a 
parent company’s alleged conduct of instructing subsidiaries to breach an 
agreement with a judgment creditor, without more, did not constitute the 
type of “improper conduct” necessary to pierce the corporate veil. In 
reaching its decision, the court cited with approval both Geigo Properties, 
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L.L.P. v. R.J. Gators Real Estate Group, Inc., 849 So.2d 1109, 1110 (Fla. 
4th DCA 2003) (“The trial court did not err when it found that the mere use 
of a shell corporation to enter into the lease, and the subsequent breach of 
the lease by failing to pay rent, did not constitute the type of improper 
conduct necessary to pierce the corporate veil.”), and North American 
Clearing, Inc. v. Brokerage Computer Systems, Inc., 666 F.Supp.2d 1299, 
1308 (M.D. Fla. 2009) (holding that under Florida law, “[c]ausing a 
corporation to intentionally breach a contract or commit conversion, without 
more, does not mislead or defraud creditors such that the corporate veil 
should be pierced. . . . However, creditors are defrauded incident to a breach 
of contract or act of conversion where the breaching alter ego transfers 
funds out of the corporation such that the corporation’s creditors cannot 
collect on their claims.”). 

In Old West Annuity & Life Insurance Co. v. Apollo Group, 605 
F.3d 856 (11th Cir. 2010), the Eleventh Circuit held that Florida alter ego 
law and not federal common law provided the criteria for piercing a 
corporate veil in a tax lien case. 

3. [§18.73] Corporate Liability For Debts 
Of Predecessor 

Closely akin to the doctrine of piercing the corporate veil is the 
issue of whether a purchaser of assets of a corporation can be liable for the 
obligations of the selling corporation. “[U]nless (1) the successor expressly 
or impliedly assumes obligations of the predecessor, (2) the transaction is a 
de facto merger, (3) the successor is a mere continuation of the predecessor, 
or (4) the transaction is a fraudulent effort to avoid liabilities of the 
predecessor,” a successor corporation has no liability for the obligations of 
the predecessor corporation. Bernard v. Kee Manufacturing Co., 409 So.2d 
1047, 1049 (Fla. 1982); Longo v. Associated Limousine Services, Inc., 236 
So.3d 1115 (Fla. 4th DCA 2018). One Florida court has stated 
metaphorically that in conducting a de facto merger analysis, a court’s 
“‘bottom-line question is whether each entity has run its own race, or 
whether there has been a relay-style passing of the baton from one to the 
other.’” Orlando Light Bulb Service, Inc. v. Laser Lighting & Electrical 
Supply, Inc., 523 So.2d 740, 742 n.1 (Fla. 5th DCA 1988), quoting Oman 
International Finance Ltd. v. Hoiyong Gems Corp., 616 F.Supp. 351, 361 
(D. R.I. 1985). In Ocean Cruise Lines, Inc. v. Greenage Ass’ns, Inc., 643 
So.2d 711 (Fla. 4th DCA 1994), the burden of proof was placed on a 
successor corporation to prove it was not liable when there was evidence 
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supporting a finding that assets were fraudulently transferred from a 
judgment debtor. A surviving corporation in a statutory merger may be 
liable for punitive damages awarded because of wrongful acts by a 
predecessor corporation. Celotex Corp. v. Pickett, 490 So.2d 35 (Fla. 1986), 
55 A.L.R.4th 157.  

A successor corporation that purchases all of the assets of its 
dissolved predecessor is accountable for the continuing transactions of the 
predecessor. However, in Brown v. Glade & Grove Supply, Inc., 647 So.2d 
1033 (Fla. 4th DCA 1995), a corporation that purchased only personal 
property, including inventory, was not held strictly liable as a successor 
corporation. The predecessor corporation’s contacts in the state of Florida 
are also sufficient to satisfy Florida’s long-arm statute with respect to the 
successor corporation. BCE Development Properties, Inc. v. Aero Exchange, 
538 So.2d 529 (Fla. 4th DCA 1989). Issues relating to fraud in successor 
liability litigation are generally issues of fact and thus not often suitable for 
disposition by summary judgment. Laboratory Corp. of America v. 
Professional Recovery Network, 813 So.2d 266 (Fla. 5th DCA 2002). As the 
court in the often-quoted Alepgo Corp. v. Pozin, 114 So.2d 645, 647 (Fla. 3d 
DCA 1959), notes: “[F]raud is a subtle thing requiring full explanation of 
the facts and circumstances of the alleged wrong to determine if they 
collectively constitute fraud.” 

K. Corporate Litigation Arising Under Federal Statutes 

1. [§18.74] Scope 

The vast majority of shareholder litigation raising federal issues has 
involved claims under the federal securities laws or, most recently, 
racketeering laws. Actions under the federal securities laws may be 
categorized as direct, class, or derivative. At the outset it is important to 
emphasize that the basic policy of the federal securities laws is full and 
fair disclosure to buyers and sellers of securities. Once full disclosure has 
been made, the fairness of the transaction is of less concern. Santa Fe 
Industries, Inc. v. Green, 430 U.S. 462, 97 S.Ct. 1292, 51 L.Ed.2d 480 
(1977). The disclosure policy of the federal securities laws is an important 
factor in the minority shareholder’s prophylactic policing of management, 
as well as a source of information to pursue both state statutory and 
common-law rights and remedies. 
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2. [§18.75] Proxy Solicitation And Regulation 

Section 14(a) of the Securities Exchange Act of 1934 (the 
“Exchange Act” or “1934 Act”) authorizes the Securities and Exchange 
Commission (SEC) to prescribe rules governing the solicitation of proxies. 
To ensure that adequate and accurate information reaches a corporation’s 
shareholders, the 1934 Act prohibits, in §14(a) and Rule 14a-9 (17 C.F.R. 
§240.14a-9), the use of false or misleading statements or omissions of 
material facts in the solicitation of proxies. The Sarbanes-Oxley Act of 
2002, which is “formally comprised of four separate but complimentary 
titles: the ‘Public Company Accounting Reform and Investor Protection Act 
of 2002’; the ‘Corporate and Criminal Fraud Accountability Act of 2002’; 
the ‘White-Collar Crime Penalty Enhancement Act of 2002’; and the 
‘Corporate Fraud Accountability Act of 2002,’” Bost, Corporate Lawyers 
After the Big Quake: The Conceptual Fault Line in the Professional Duty of 
Confidentiality, 19 Geo. J. Legal Ethics 1089, 1102 n.74 (Fall 2006), revised 
many of the federal securities laws in this comprehensive legislation. The 
Sarbanes-Oxley Act includes provisions relating to both rules of accounting 
and business practices as well as record-keeping requirements in public 
companies.  

The Supreme Court has held that an implied civil cause of action 
exists under §14(a) for a shareholder with voting rights. J.I. Case Co. v. 
Borak, 377 U.S. 426, 84 S.Ct. 1555, 12 L.Ed.2d 423 (1964). However, since 
Borak, the Supreme Court has indicated it has “adhered to a stricter standard 
for the implication of private causes of action.” Touche Ross & Co. v. 
Redington, 442 U.S. 560, 578, 99 S.Ct. 2479, 61 L.Ed.2d 82 (1979); see also 
Love v. Delta Air Lines, 310 F.3d 1347, 1352 (11th Cir. 2002) (“legislative 
intent to create a private right of action [is] the touchstone” for analysis of 
whether implied private right of action exists). The action may be 
maintained directly by a shareholder or as a class or derivative action. A 
plaintiff must establish that (1) the corporation proxy materials contain a 
misleading statement or omission; (2) the statement or omission was 
material; and (3) the damages were caused by the misleading proxy solicita-
tion. Mills v. Electric Auto-Lite Co., 396 U.S. 375, 90 S.Ct. 616, 24 L.Ed.2d 
593 (1970). The Supreme Court has held that “[a]n omitted fact is material 
if there is a substantial likelihood that a reasonable shareholder would 
consider it important in deciding how to vote.” TSC Industries, Inc. v. 
Northway, Inc., 426 U.S. 438, 439, 96 S.Ct. 2126, 48 L.Ed.2d 757 (1976). 
Any person who participated in the proxy solicitation is a potential 
defendant. 15 U.S.C. §78n(a). Attorneys’ fees and costs may be recoverable 
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by the successful litigant. Mills. Punitive damages are not recoverable under 
the 1934 Act. 15 U.S.C. §78bb(a). 

3. [§18.76] Tender Offer Litigation 

Section 14(e) (15 U.S.C. §78n(e)) of the 1934 Act (the “Williams 
Act”) prohibits misleading or inadequate disclosure in tender offer battles. 
Section 14(e) applies to all securities and is broader than the analogous 
proxy section. At this writing, most courts have recognized a private remedy 
under §14(e). See, e.g., Mobil Corp. v. Marathon Oil Co., 669 F.2d 366 (6th 
Cir. 1981); Susquehanna Corp. v. Pan American Sulphur Co., 423 F.2d 
1075 (5th Cir. 1970). The case law is still in flux as to exactly who has 
standing for either monetary damages or injunctive relief. Piper v. Chris-
Craft Industries, Inc., 430 U.S. 1, 97 S.Ct. 926, 51 L.Ed.2d 124 (1977); 
Liberty National Insurance Holding Co. v. Charter Co., 734 F.2d 545 (11th 
Cir. 1984). 

4. [§18.77] Rule 10b-5: Fraud In Purchase 
And Sale Of Securities 

Section 10(b) of the 1934 Act and Rule 10b-5 promulgated 
thereunder are the federal remedies of choice to the defrauded shareholder. 
17 C.F.R. §240.10b-5. Appropriate actions may be maintained by a 
shareholder as a direct action, class action, or derivative action. See 
Drachman v. Harvey, 453 F.2d 722 (2d Cir. 1972); Heit v. Weitzen, 402 
F.2d 909 (2d Cir. 1968), 3 A.L.R.Fed. 803. In Lampf, Pleva, Lipkind, Prupis 
& Petigrow v. Gilbertson, 501 U.S. 350, 111 S.Ct. 2773, 115 L.Ed.2d 321 
(1991), the Supreme Court held that the period of limitations applicable to a 
Rule 10b-5 claim is one year after discovery of the facts constituting the 
violation and, in any event, within three years after the violation. Congress 
added §27A to the Securities Exchange Act of 1934, 15 U.S.C. §78a, 
providing that the limitations period pronounced in Lampf did not apply to 
lawsuits filed on or before June 21, 1991. State security-for-expenses 
statutes are not applicable in Rule 10b-5 claims. McClure v. Borne Chemical 
Co., 292 F.2d 824 (3d Cir. 1961). 

Federal courts have exclusive jurisdiction of Rule 10b-5 claims. 15 
U.S.C. §78aa. The Supreme Court in Herman & MacLean v. Huddleston, 
459 U.S. 375, 103 S.Ct. 683, 74 L.Ed.2d 548 (1983), expressly held that an 
implied damages remedy exists under §10(b) of the 1934 Act. The elements 
of a Rule 10b-5 claim are (1) the purchase or sale of a security; (2) 



18-94 

fraudulent conduct consisting of a material misstatement, omission, manipu-
lation, or deception; (3) the use of any means or instrumentality of interstate 
commerce or the mails; (4) scienter on the part of the defendant; (5) 
reliance; and (6) causation. Santa Fe Industries, Inc. v. Green, 430 U.S. 462, 
97 S.Ct. 1292, 51 L.Ed.2d 480 (1977); Ernst & Ernst v. Hochfelder, 425 
U.S. 185, 96 S.Ct. 1375, 47 L.Ed.2d 668 (1976). Rule 10b-5 is not appli-
cable to mere violations of fiduciary duties by directors. Santa Fe Industries, 
Inc., 430 U.S. at 464 (allegations of breach of fiduciary duties in “short-
form” merger). 

Formerly, some of the federal courts held that the “sale of business 
doctrine” precluded any action under Rule 10b-5 relating to the transfer of 
stock in the sale of a closely held business. In Landreth Timber Co. v. 
Landreth, 471 U.S. 681, 105 S.Ct. 2297, 85 L.Ed.2d 692 (1985), the 
Supreme Court resolved a split of authority in the lower courts and held that 
the sale of stock of a business falls under Rule 10b-5. 

One of the benefits of a Rule 10b-5 action is nationwide service of 
process under 15 U.S.C. §78aa against multistate defendants. The same 
statute allows an action to be filed in any district “wherein the defendant is 
found or is an inhabitant or transacts business.” Any exercise of in personam 
jurisdiction under the federal securities laws remains subject to the limits of 
the due process clause. Kinsey v. Nestor Exploration Ltd.–1981A, 604 
F.Supp. 1365 (E.D. Wash. 1985). 

The basic equitable remedies under Rule 10b-5 are injunction and 
rescission. There is no unanimity as to the measure of damages to a de-
frauded plaintiff when the equitable remedies are unavailable, although most 
courts apply the “out-of-pocket” rule. Smoky Greenhaw Cotton Co. v. 
Merrill Lynch, Pierce, Fenner & Smith, Inc., 785 F.2d 1274 (5th Cir. 1986), 
aff’d 805 F.2d 1221; Wolf v. Frank, 477 F.2d 467 (5th Cir. 1973). 
Prejudgment interest may be awarded in the court’s discretion. Id. Punitive 
damages are not recoverable under Rule 10b-5. 15 U.S.C. §78bb(a). 
Although punitive damages may be recoverable under pendent state law 
claims, some courts will strike pendent claims on the basis of different 
burdens of proof that could confuse the jury, such as the need to prove 
scienter under Rule 10b-5. See Finn v. Davis, 602 F.Supp. 801 (S.D. Fla. 
1985); Stowell v. Ted S. Finkel Investment Services, Inc., 489 F.Supp. 1209 
(S.D. Fla. 1980), aff’d 641 F.2d 323; but see Linsey v. E.F. Hutton & Co., 
704 F.Supp. 220 (S.D. Fla. 1989). 
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In Central Bank of Denver, N.A. v. First Interstate Bank of Denver, 
N.A., 511 U.S. 164, 114 S.Ct. 1439, 128 L.Ed.2d 119 (1994), the Supreme 
Court held that there is no implied cause of action under §10(b) of the 1934 
Act for aiding and abetting violation of that section. However, the Securities 
and Exchange Commission may bring injunctive actions against those who 
aid and abet violations of certain securities laws. See SEC v. Fehn, 97 F.3d 
1276 (9th Cir. 1996). 

Defendants in a Rule 10b-5 action may advance third-party claims 
for contribution against any other persons who, if named as a defendant in 
the action, would be subject to liability. Musick, Peeler & Garrett v. 
Employers Insurance of Wausau, 508 U.S. 286, 113 S.Ct. 2085, 124 
L.Ed.2d 194 (1993). 

Section 20(a) of the 1934 Act contains “controlling person” pro-
visions, whereby those who stand in a control relationship to a primary 
wrongdoer may be held liable, unless the controlling person acted in good 
faith and did not induce the violations. 15 U.S.C. §78t(a). It is not clear 
whether the “good faith” defense may be circumvented by alleging vicarious 
liability on common-law grounds, such as respondeat superior or apparent 
authority. Defendants are often dragged into these cases on theories of 
conspiracy or aiding and abetting. See, e.g., Smoky Greenhaw Cotton Co.
Attorneys’ fees are not recoverable under Rule 10b-5. Whitbread (US) 
Holdings, Inc. v. Baron Philippe De Rothschild, S.A., 630 F.Supp. 972 (S.D. 
N.Y. 1986). 

The Private Securities Litigation Reform Act of 1995 (“Reform 
Act”) made several changes in the 1934 Act. In addition to the class action 
modifications set forth above, procedurally, the Rule 10b-5 complaint must 
“state with particularity facts giving rise to a strong inference that the 
defendant acted with the required state of mind,” 15 U.S.C. §78u-4(b)(2); 
discovery is stayed during a motion to dismiss, 15 U.S.C. §78u-4(b)(3); and 
there is increased scrutiny under Fed.R.Civ.P. 11, 15 U.S.C. §78u-4(c). In 
addition, the “safe harbor” provisions were broadened to include both oral 
and written statements and so that “forward-looking statements” cannot be 
deemed fraudulent if they are accompanied by “meaningful cautionary 
statements identifying important factors that could cause actual results to 
differ materially from those in the forward looking statement.” 15 U.S.C.
§77z-2(c)(1)(A)(i). Practitioners should note that the Reform Act replaces 
joint and several liability with an apportionment of damages concept based 
on the percentage of culpability of each defendant whose culpability is less 
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than “knowing.” 15 U.S.C. §78u-4(f)(3). Finally, changes were made in the 
calculation of damages so that plaintiffs are now entitled to the difference 
between the price paid for the security and the mean trading price of the 
security during the 90-day period after dissemination of corrective 
information to the marketplace. For a complete discussion of the 1995 
Reform Act, see Avery, Securities Litigation Reform: The Long and 
Winding Road to the Private Securities Litigation Reform Act of 1995, 51 
Bus.Law. 335 (Feb. 1996); and Coffee, The Future of the Private Securities 
Litigation Reform Act: Or, Why the Fat Lady Has Not Yet Sung, 51 
Bus.Law. 975 (Aug. 1996). 

In Merck & Co. v. Reynolds, 559 U.S. 633, 130 S.Ct. 1784, 176 
L.Ed.2d 582 (2010), the United States Supreme Court held, in a landmark 
case, that discovery of the facts constituting the violation, for purposes of 
statute of limitations for a private right of action for securities fraud, occurs 
when the plaintiff actually discovers the facts constituting the violation, or 
when a reasonably diligent plaintiff would have discovered the facts 
constituting the violation, whichever comes first. Additionally, the court 
held that scienter is a “fact constituting the violation,” for purposes of the 
statute of limitations. 

5. [§18.78] Section 17(a) Of 1933 Act 

The 1933 Act confers concurrent jurisdiction on federal and state 
courts. 15 U.S.C. §77v. Section 17(a) of the 1933 Act prohibits fraud in the 
“offer or sale of any securities.” Section 17(a) does not require proof of 
scienter and may have other advantages over, and applications different 
from, Rule 10b-5 (17 C.F.R. §240.10b-5) actions. Aaron v. SEC, 446 U.S. 
680, 100 S.Ct. 1945, 64 L.Ed.2d 611 (1980). However, the consensus 
among the federal courts seems to be that no private remedy exists under 
§17(a). Finkel v. Stratton Corp., 962 F.2d 169 (2d Cir. 1992); Schlifke v. 
Seafirst Corp., 866 F.2d 935 (7th Cir. 1989); Currie v. Cayman Resources 
Corp., 835 F.2d 780 (11th Cir. 1988); In re Washington Public Power 
Supply System Securities Litigation, 823 F.2d 1349 (9th Cir. 1987). As with 
the 1934 Act, the Reform Act of 1995 (see §18.77) provides modifications 
for the analogous provisions of the 1933 Act. See 15 U.S.C. §77z-1(b) 
(staying discovery), §77z-1(c) (Fed.R.Civ.P. 11 scrutiny), and §77z-2(c) 
(safe harbor provision). 
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6. [§18.79] Sections 12(2) And 11(a) Of 1933 Act 

Explicit private remedies exist in §11(a) of the 1933 Act for mis-
leading registration statements and in §12 for a misleading prospectus or 
communication used to sell securities. 15 U.S.C. §§77k, 77l. The claims are 
enforceable in federal or state court. 15 U.S.C. §77v. As a practical matter, 
the more liberal venue provisions in federal court and the availability of 
nationwide service of process may dictate the choice of the federal forum. 
Section 12(2) of the 1933 Act prohibits misleading communications to offer 
or sell a security by the use of interstate commerce. The plaintiff must 
establish that (1) he or she was the purchaser of a security; (2) the security 
was offered or sold by instrumentalities in interstate commerce; (3) the sale 
was effected by a false or misleading prospectus or communication about a 
material fact; and (4) privity existed between the plaintiff and defendant. 
Unlike 10b-5 cases, these actions need not contain averments of scienter. 
Neubauer v. Eva-Health USA, Inc., 158 F.R.D. 281 (S.D. N.Y. 1994). By 
the terms of the statute, the defendant has the burden to show the exercise of 
reasonable care with respect to the material omission or misstatement at 
issue. 15 U.S.C. §77l(a)(2). Rescission, injunctive relief, and damages are 
available remedies, but punitive damages are not. Hill York Corp. v. 
American International Franchises, Inc., 448 F.2d 680 (5th Cir. 1971), 
disagreed with on other grounds 486 U.S. 622. The statute expressly allows 
for the recovery of interest. 15 U.S.C. §77l. Defendants have an express 
right to seek contribution under 15 U.S.C. §77k(f)(1), but there is no right to 
indemnification. Eichenholtz v. Brennan, 52 F.3d 478 (3d Cir. 1995). 

Section 11(a) of the 1933 Act confers a private cause of action on 
any person who acquired a security through a misleading registration 
statement. Certain limitations apply to a plaintiff purchaser who acquired the 
stock in the open market or aftermarket. First Union Discount Brokerage 
Services, Inc. v. Milos, 997 F.2d 835 (11th Cir. 1993) (15 U.S.C. §77l(a)(2) 
does not apply to securities transactions in aftermarket). Recoverable 
damages are based on an out-of-pocket loss measure. 15 U.S.C. §77k(e). 
Section 11(e) provides that the court may require a payment undertaking or 
bond for the costs and attorneys’ fees of either party. 15 U.S.C. §77k(e). 
Such awards are within the broad discretion of the trial court. Stitt v. 
Williams, 919 F.2d 516 (9th Cir. 1990). 
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7. [§18.80] Racketeer Influenced And Corrupt 
Organizations Act 

The Racketeer Influenced and Corrupt Organizations Act (RICO), 
18 U.S.C. §§1961 et seq., enacted by Congress in 1970 with a mandate that 
it be construed liberally to effect its remedial purpose, has spawned a 
plethora of civil litigation, generated at least in part by the availability of 
treble damages and attorneys’ fees. In the wake of the United States 
Supreme Court’s decision in Sedima, S.P.R.L. v. Imrex Co., 473 U.S. 479, 
105 S.Ct. 3275, 87 L.Ed.2d 346 (1985), federal courts generally have 
required allegations of a continuing criminal or quasi-criminal scheme in 
addition to the statutory elements of the conduct of an enterprise through a 
pattern of racketeering activity.  

In RJR Nabisco, Inc. v. European Cmty., 136 S. Ct. 2090, 195 L. 
Ed. 2d 476 (2016), the court specified that a “pattern of racketeering 
activity,” means a series of related predicates that together demonstrate the 
existence or threat of continued criminal activity. See also H.J. Inc. v. 
Northwestern Bell Telephone Co., 492 U.S. 229, 239, 109 S.Ct. 2893, 106 
L.Ed.2d 195 (1989); see §1961(5) (specifying that a “pattern of racketeering 
activity” requires at least two predicates committed within 10 years of each 
other). Therefore, the viability of a shareholder’s RICO claim may require 
that the shareholder allege and prove issues beyond his or her own corporate 
problems. The four-year statute of limitations applicable to Clayton Act 
claims applies to RICO claims. Agency Holding Corp. v. Malley-Duff & 
Associates, Inc., 483 U.S. 143, 107 S.Ct. 2759, 97 L.Ed.2d 121 (1987). 

The Private Securities Litigation Reform Act of 1995 amended 
RICO so that securities fraud can no longer serve as a predicate act for a 
claim of treble damages. 18 U.S.C. §1964(c). 

L. Corporate Litigation Arising Under State Statutes 

1. [§18.81] Blue Sky Law 

Florida’s “Blue Sky Law” is codified at F.S. Chapter 517. Chapter 
517 regulates the registration of certain securities and of brokers-dealers and 
prohibits the unlawful sale of securities and fraud in the sale of securities or 
investments. A defrauded plaintiff or a plaintiff who purchased unregistered 
securities may be entitled to rescission and restitution as well as costs and 
attorneys’ fees. F.S. 517.211. “The same civil remedies” available under the 
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federal securities laws are available under F.S. Chapter 517. F.S.
517.241(3). Florida courts have looked to the federal decisions under Rule 
10b-5 for guidance in applying F.S. 517.301, which prohibits fraud in the 
offer, purchase, or sale of a security. Whigham v. Muehl, 500 So.2d 1374 
(Fla. 1st DCA 1987). “The Florida statutory requirements are identical to 
Rule 10b-5, except that scienter requirement under Florida law is satisfied 
by a showing of mere negligence, whereas the minimum showing under 
Rule 10b-5 is reckless disregard.” In re Checkers Securities Litigation, 858 
F.Supp. 1168, 1180 (M.D. Fla. 1994). An action must be brought within two 
years from the time the facts giving rise to the cause of action were 
discovered or should have been discovered with the exercise of due 
diligence, but no more than five years from the date the violation occurred. 
F.S. 95.11(4)(e). A defendant officer, director, or agent of a seller must be 
shown to have personally participated or aided in the transaction by 
personally inducing the plaintiff purchaser to invest. Nichols v. Yandre, 151 
Fla. 87, 9 So.2d 157 (1942), 144 A.L.R. 1351; Ruden v. Medalie, 294 So.2d 
403 (Fla. 3d DCA 1974); Dillon v. Axxsys International, Inc., 385 F.Supp.2d 
1307 (M.D. Fla. 2005). 

2. [§18.82] Florida RICO Act And Civil Remedies 
For Criminal Practices Acts 

The Florida RICO Act, F.S. 895.01 et seq., creates a civil remedy in 
F.S. 895.05(6) for injunctive relief to any aggrieved person for a violation of 
F.S. 895.03, which essentially prohibits the same activity prohibited by the 
federal RICO Act (see §18.80). Because the Florida RICO Act is patterned 
after the federal RICO Act, Florida courts look to federal courts for 
guidance in the construction of the Florida RICO Act. O’Malley v. St. 
Thomas University, Inc., 599 So.2d 999 (Fla. 3d DCA 1992); Banderas v. 
Banco Central del Ecuador, 461 So.2d 265 (Fla. 3d DCA 1985). However, 
the predicate acts under the Florida RICO Act are broader than the parallel 
federal law. A temporary injunction should issue only if the moving party 
has a clear legal right and an inadequate remedy at law. A freeze of assets is 
proper only when the assets were actually derived from the prohibited 
activities. Finkelstein v. Southeast Bank, N.A., 490 So.2d 976 (Fla. 4th DCA 
1986). 

In 1986, the Florida Legislature enacted the Civil Remedies for 
Criminal Practices Act, F.S. Chapter 772. The Act creates a more 
comprehensive remedy scheme under F.S. 772.11 for violations of F.S.
812.012–812.037, and was amended in 2002 to include violations of F.S.
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825.103(1). See Chapter 22 of this manual. F.S. 772.104 creates a cause of 
action for other prohibited activities forming a “pattern of criminal activity,” 
as outlined in F.S. 772.103. F.S. 772.103 requires the actor to have criminal 
intent. The civil remedy allows treble damages plus attorneys’ fees but 
disallows punitive damages. F.S. 772.11. F.S. 772.11 establishes minimum 
damages of $200, provides that the alleged violator must be given the 
opportunity to pay the amount demanded within 30 days, and states that 
recovery may be obtained from the parents or legal guardian of an 
unemancipated minor liable under the statute. Proof is governed by the clear 
and convincing standard. F.S. 772.104; see Haddad v. Cura, 674 So.2d 168 
(Fla. 3d DCA 1996). 

Indirect injury is insufficient to confer standing under the Florida 
RICO Act. O’Malley. See also Wilson v. State, 596 So.2d 775 (Fla. 1st DCA 
1992); Boyd v. State, 578 So.2d 718 (Fla. 3d DCA 1991), disapproved on 
other grounds 765 So.2d 39; State v. Nishi, 521 So.2d 252 (Fla. 3d DCA 
1988). A plaintiff has standing only if and to the extent that the plaintiff has 
been injured in his or her business or property by the conduct constituting 
the violation. 

M. Corporate Dissolution 

1. [§18.83] Voluntary Dissolution 

F.S. 607.1401 governs the voluntary dissolution by incorporators or 
directors when a corporation has not commenced business or has not issued 
any shares. A corporation may also be voluntarily dissolved by the written 
consent of a majority of the shareholders entitled to vote on the issue. F.S.
607.1402(6), 607.0704. A third form of voluntary dissolution is by act of the 
corporation under F.S. 607.1402, in which the board of directors initiates a 
resolution recommending the dissolution of the corporation and submitting 
its resolution to a vote of shareholders, who may adopt the resolution by a 
majority vote. In all three cases the corporation must file articles of 
dissolution. 

F.S. 607.1405(1) provides that 

(1) A dissolved corporation continues its corporate 
existence but may not carry on any business except that 
appropriate to wind up and liquidate its business and affairs, 
including:  
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(a) Collecting its assets; 
(b) Disposing of its properties that will not be 

distributed in kind to its shareholders; 
(c) Discharging or making provision for discharging 

its liabilities; 
(d) Distributing its remaining property among its 

shareholders according to their interests; and 
(e) Doing every other act necessary to wind up and 

liquidate its business and affairs. 

Voluntary dissolution does not prevent the initiation of proceedings by or 
against the corporation in its corporate name nor does it suspend 
proceedings by or against the corporation pending on the effective date of 
dissolution. F.S. 607.1405(2)(e)–(2)(f). 

Because F.S. 607.144, which related to the liability of directors for 
unlawful distributions, has been repealed, a director failing to comply with 
the proper procedures for dissolution presumably would now be liable under 
F.S. 607.0834 for unlawful distributions in violation of F.S. 607.06401. 

2. [§18.84] Involuntary Dissolution 

Statutory grounds, generally relating to illegality or fraud, exist 
under F.S. 607.1430(1) for the involuntary dissolution of a corporation by a 
circuit court order on the application of the Department of Legal Affairs. 
Judicial dissolution is also available under certain circumstances when a 
shareholder can establish that there is a deadlock in the decision-making 
process. F.S. 607.1430(2); see §18.85. A shareholder in a corporation 
having 35 or fewer shareholders can compel dissolution if “corporate assets 
are being misapplied or wasted, causing material injury to the corporation,” 
or “[t]he directors or those in control of the corporation have acted, are 
acting, or are reasonably expected to act in a manner that is illegal or 
fraudulent.” F.S. 607.1430(3). Judicial dissolution can also be initiated 
under certain circumstances by creditors of the corporation. F.S.
607.1430(4). Finally, under F.S. 607.1430(5), a corporation may elect to 
convert its voluntary dissolution to a judicial dissolution. 

F.S. 607.1434 provides “[a]lternative remedies to judicial 
dissolution” brought under F.S. 607.1430, including appointment of a 
receiver or a provisional director. See, e.g., County Collection Services, Inc. 
v. Lassiter, 689 So.2d 1299 (Fla. 4th DCA 1997). Under the same statute, 
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the court may order a purchase of the complaining shareholder’s shares 
under F.S. 607.1436. F.S. 607.1435 establishes the procedure for appointing, 
and the duties of, a provisional director. 

Under F.S. 607.1420(1), the Department of State may order the 
involuntary dissolution of a corporation for its failure to comply with certain 
requirements of F.S. Chapter 607. These requirements include failing “to 
file its annual report and pay the annual report filing fee”; being “without a 
registered agent or registered office” in Florida for 30 days or more, see 
Polk County Rand Investments, Inc. v. State, Dept. of Legal Affairs, 666 
So.2d 279 (Fla. 2d DCA 1996); failure to notify the department that the 
registered office or registered agent has changed; failure “to answer 
truthfully and fully,” within the applicable time, interrogatories propounded 
by the department; and expiration of the “corporation’s period of duration 
stated in its articles of incorporation.” F.S. 607.1422 allows an administra-
tively dissolved corporation to apply for reinstatement. Cosmopolitan 
Distributors, Inc. v. Lehnert, 470 So.2d 738 (Fla. 3d DCA 1985). The 
reinstatement, once effective, “relates back to and takes effect as of the 
effective date of the administrative dissolution and the corporation resumes 
carrying on its business as if the administrative dissolution had never 
occurred.” F.S. 607.1422(3). In other words, the reinstatement renders the 
administrative dissolution a nullity. 

A corporation reinstated under F.S. 607.1422 may bring, defend, or 
intervene in any lawsuit, even one based on facts that arose before rein-
statement. Triple T., Inc. v. Jaghory, 612 So.2d 642 (Fla. 4th DCA 1993). 

F.S. 607.1406 establishes the procedure for bringing a “known” 
claim against a dissolved corporation. F.S. 607.1407 was created by the 
Florida Legislature, effective October 1, 2003, to deal with an “unknown” 
claim against a dissolved corporation. 

A corporation that has been involuntarily dissolved for failure to file 
an annual report and pay annual fees can pursue a cause of action between 
the time it has been dissolved and the time it is reinstated. Levine v. Levine, 
734 So.2d 1191 (Fla. 2d DCA 1999). An administratively dissolved corpora-
tion may maintain proceedings in its own name as long as it is necessary to 
wind up and liquidate the business. Cygnet Homes, Inc. v. Kaleny Ltd. of 
Florida, Inc., 681 So.2d 826 (Fla. 5th DCA 1996). 

The president of an involuntarily dissolved corporation may be held 
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liable for contracts entered into on behalf of the corporation despite the 
president’s contention that he or she had no actual knowledge of the 
dissolution. Barrie v. Buchsbaum, 547 So.2d 1009 (Fla. 3d DCA 1989). A 
corporate officer who, with actual or imputed knowledge of a corporate 
dissolution, continues to operate the corporation from leased premises 
becomes personally liable for the rental payments. Terranova Corp. v. 
Fried, 548 So.2d 270 (Fla. 3d DCA 1989). A judgment against a statutory 
trustee pertains only to the assets of the dissolved corporation and does not 
create personal liability on the part of the trustee. Yandle Oil Co. v. Crystal 
River Seafood, Inc., 563 So.2d 839 (Fla. 5th DCA 1990). 

A dissolved corporation has standing to sue and be sued in its 
corporate name in federal court. Synergy Real Estate of SW Florida, Inc. v. 
Premier Property Management of SW Florida, LLC, 578 F.App’x 959 (11th 
Cir. 2014).

3. [§18.85] Judicial Liquidation Proceedings 
And Receiverships 

A shareholder may institute an action under F.S. 607.1430(2) to 
liquidate a corporation if there is a director deadlock coupled with 
irreparable injury to the corporation or if there is a shareholder deadlock and 
they have failed to elect successors to directors whose terms have expired. 

Under F.S. 607.1430(4), a creditor may institute a liquidation action 
when 

(a) The creditor’s claim has been reduced to judgment, 
the execution on the judgment returned unsatisfied, and the 
corporation is insolvent; or 

(b) The corporation has admitted in writing that the 
creditor’s claim is due and owing and the corporation is 
insolvent. 

The court may also entertain a liquidation action by a corporation with an 
existing liquidation plan or by the Department of Legal Affairs. F.S.
607.1430(1), (5). 

Liquidation proceedings instituted under F.S. 607.1430 must be 
brought in the county where the corporation has or had its last known 
principal office. F.S. 607.1431(1). It is not necessary to join shareholders as 
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parties unless relief is sought against them personally. F.S. 607.1431(2). 

4. [§18.86] Procedure In Liquidation Proceedings 

The circuit court has equitable jurisdiction to issue injunctions, 
appoint receivers or custodians pendente lite, and take other actions to 
preserve the corporate assets, including carrying on the corporation’s 
business until a full hearing is held. F.S. 607.1431(3). The court may 
appoint a receiver or custodian under F.S. 607.1432. However, F.S.
607.1432(1) requires the court to provide notice to all parties and “interested 
persons” and hold a hearing, at which time it may appoint a liquidating 
receiver. The order appointing the liquidating receiver must specify its 
powers and duties, which may be increased or diminished at any time during 
the proceedings. The appointment of a receiver “should be exercised only in 
those cases where the exigencies demand it and no other protection to 
applicant can be devised by the Court.” McAllister Hotel v. Schatzberg, 40 
So.2d 201, 203 (Fla. 1949). 

Receiverships are primarily for the benefit of creditors and second-
arily for the benefit of stockholders. Christian Broadcasting Network, Inc. v. 
Starr, 401 So.2d 1152 (Fla. 5th DCA 1981). In Warrington v. First Valley 
Bank, 531 So.2d 986 (Fla. 4th DCA 1988), the court denied standing to a 
creditor to request a receivership when the creditor sought to set aside the 
transfer of a former shareholder’s stock as a fraudulent conveyance. The 
appointment of a receiver will not be disturbed on appeal in the absence of 
an abuse of discretion. Edenfield v. Crisp, 186 So.2d 545 (Fla. 2d DCA 
1966). The court has the power to compensate the receiver and attorneys in 
the proceeding from the assets of the corporation. F.S. 607.1432(5). The 
court appointing the receiver has exclusive jurisdiction of the corporation 
and its property, wherever located. F.S. 607.1432(1). A receiver must be a 
natural person or a corporation authorized to act as receiver and may be 
required to post a receiver’s bond in an amount ordered by the court. F.S.
607.1432(2); Belk’s Dept. Store, Miami, Inc. v. Scherman, 117 So.2d 845 
(Fla. 3d DCA 1960). See also van den Boom v. YLB Investments, Inc., 687 
So.2d 964 (Fla. 5th DCA 1997) (trial court has discretion to require bond). 

In Cox Enterprises, Inc. v. Pension Benefit Guaranty Corp., 666 
F.3d 697 (11th Cir. 2012), the Eleventh Circuit held that a district court was 
required to determine whether a distribution to a minority shareholder in a 
receivership proceeding complied with F.S. 607.1436 governing 
distributions to shareholders and prohibiting distributions that would render 
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the corporation insolvent. 

F.S. 607.1433(3) provides a procedure for the court to require 
corporate creditors to file sworn proof of their claims. However, the claim 
procedure does not affect the enforceability of a recorded mortgage or lien 
or the rights of a person in possession of real or personal property with a 
perfected security interest or other rights. See Christian Broadcasting 
Network, Inc. v. Turner Communications Corp., 368 So.2d 1345 (Fla. 4th 
DCA 1979). 

“If after a hearing the court determines that one or more grounds for 
judicial dissolution described in s. 607.1430 exist, it may enter a judgment 
dissolving the corporation and specifying the effective date of the 
dissolution.” F.S. 607.1433(1). A certified copy must be filed with the 
Department of State. Id. 

Under F.S. 607.1406, certain liabilities of directors may remain after 
a dissolution. F.S. 607.1406 provides a statutory notification procedure that 
can shorten the period within which claimants may assert their rights against 
directors or shareholders. The directors of a dissolved corporation who 
follow the procedures in F.S. 607.1406(9)–(10) are not personally liable to 
the claimants of the dissolved corporation. F.S. 607.1406(11). The directors 
are proper defendants with respect to a corporate claim that arose before 
dissolution even if the board had no knowledge of the claim. Ruina v. 
Russell, 369 So.2d 642 (Fla. 3d DCA 1979). In Gulotty v. Estate of Wilkie, 
532 So.2d 1335, 1336 (Fla. 3d DCA 1988), the court held that the sole 
shareholder and director of an involuntarily dissolved corporation had “a 
statutory obligation to maintain a sufficient amount of the dissolved 
corporation’s assets in order to pay the claims of its creditors.” 

5. [§18.87] Available Remedies After Dissolution 

“A dissolved corporation or successor entity . . . may dispose of the 
known claims against it” by providing each of the known claimants written 
notice. F.S. 607.1406(1). The notice must provide (1) a reasonable 
description of the available claim; (2) a statement whether the claim is 
admitted or rejected in whole or in part and, if admitted, the amount and any 
interest; (3) a deadline of not fewer than 120 days for receipt of the claim 
confirmation; (4) a mailing address where the claim may be sent; and (5) an 
explanation that, after the deadline, the corporation may make distributions 
to other claimants, interested persons, and shareholders. F.S. 607.1406(2). 
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If the claim is contingent, conditional, or unmatured, the dissolved 
corporation or successor entity must offer the claimant security. F.S.
607.1406(5) (see statute for exact time restrictions on offer of security). If 
the offer of security is rejected by contingent, conditional, or unmatured 
claimants, the dissolved corporation or successor entity must petition the 
circuit court for a determination of the amount and form of security that will 
be sufficient. F.S. 607.1406(6). Similarly, known claims that have no known 
claimant are resolved by the corporation or successor entity petitioning the 
court for a determination of the amount and form of security that is suf-
ficient. F.S. 607.1406(7). Neither the notice of a claim nor an offer of 
security will revive a barred claim or constitute acknowledgment of a proper 
claim or waiver of any defense or counterclaim. F.S. 607.1406(8). 

After a dissolved corporation or successor entity has provided the 
proper notice, it must pay the claims admitted, post security offered and not 
rejected, post security ordered by the circuit court, and pay or make pro-
vision for all other obligations. F.S. 607.1406(9). If there are insufficient 
funds, all claims and obligations will be paid according to priority. Id. If 
there are surplus funds, the remainder will be distributed to the shareholders 
of the dissolved corporation. Id. 

If a dissolved corporation or successor entity has not provided the 
appropriate notice to known claimants as provided by statute, it will be re-
quired to pay or make reasonable provisions to pay all claims and obliga-
tions including contingent, conditional, or unmatured claims. F.S.
607.1406(10). 

If a dissolved corporation or successor entity has complied with the 
terms of the statute, directors will not be personally liable to any claimants. 
F.S. 607.1406(11). Similarly, if the dissolved corporation has complied with 
the statute, shareholders will be liable only for their pro rata share of any 
claim or the amount distributed to the shareholder, whichever is less, and 
their aggregate liability cannot exceed the amount distributed to the share-
holder. F.S. 607.1406(12), (14). Additionally, a shareholder will not be 
liable for any claim brought more than three years following the effective 
date of corporate dissolution. F.S. 607.1406(13). 

Under former law, the dissolution of a corporation did not impair 
any remedy available to or against a corporation or its directors, officers, or 
shareholders for any right or claim existing or any liability incurred before 
the dissolution if an action was commenced within three years after the date 



18-107 

of the dissolution. See, e.g., Bahl v. Fernandina Contractors, Inc., 423 
So.2d 964 (Fla. 1st DCA 1983). However, under the present law, this no 
longer appears to be the case, although F.S. 607.1406(13) contains a similar 
provision that applies to shareholders only. 

As noted at §18.33, in Holston Investments, Inc. B.V.I. v. 
LanLogistics Corp., 677 F.3d 1068 (11th Cir. 2012), the Eleventh Circuit 
held that a dissolved corporation has no principal place of business for 
purposes of diversity jurisdiction, and is a citizen of the place of its state of 
incorporation. 

In Vanguard Car Rental USA, LLC v. Suttles, 190 So.3d 672 (Fla. 
3d DCA 2016), the court discussed at length the difference under both 
Delaware law and Florida law between “dissolution” and “conversion.” 
When one entity converts to another corporate form, the entities shall be 
deemed to be the same. 

N. Indemnification Of Directors And Officers 

1. [§18.88] Indemnification In Actions Other Than 
By Or In Right Of Corporation 

F.S. 607.0850(1) provides: “A corporation shall have power to 
indemnify any person who was or is a party to any proceeding (other than an 
action by, or in the right of, the corporation), by reason of the fact that he or 
she is or was a director, officer, employee, or agent of the corporation” or 
was serving as such or as agent of another entity at the request of the 
corporation against liability if the person (1) acted in good faith; (2) acted in 
a manner reasonably believed to be in, or not opposed to, the best interests 
of the corporation; and (3) if the proceeding was criminal, had no reason to 
believe his or her conduct was unlawful. The mere termination of any 
proceeding by judgment, order, settlement, conviction, or nolo contendere 
plea does not create a negative presumption with respect to these elements. 
To the extent that the person seeking indemnity has been successful on the 
merits, or otherwise in defense of any proceeding or any issue therein, 
referred to in F.S. 607.0850(1) or (2), the person is entitled to indem-
nification against both the liability and expenses actually and reasonably 
incurred. The indemnification is mandatory. F.S. 607.0850(3). 

In Wendt v. La Costa Beach Resort Condominium Ass’n, Inc., 64 
So.3d 1228 (Fla. 2011), the Florida Supreme Court resolved a conflict of 
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law in the intermediate appellate courts and held that the plain language of 
F.S. 607.0850 does not prevent indemnification of directors when the 
underlying proceeding was between the corporation and its director.  

The same year, the Florida Supreme Court in Banco Industrial de 
Venezuela, C.A., Miami Agency v. de Saad, 68 So.3d 895 (Fla. 2011), held 
that F.S. 607.0850 does not apply to foreign corporations authorized to do 
business in Florida. 

In O’Brien v. Precision Response Corp., 942 So.2d 1030 (Fla. 4th 
DCA 2006), the court found that an arbitrator’s determination as to the 
propriety of a claim had no bearing on a right to indemnification. 

2. [§18.89] Indemnification In Actions By Or 
In Right Of Corporation 

A corporation has the power to indemnify any person who was or is 
a party to any proceeding by or in the right of the corporation to procure a 
judgment in its favor. The permissive indemnification is not limited to the 
litigation liability; it extends to expenses (defined to include attorneys’ fees 
through an appeal) “and amounts paid in settlement not exceeding, in the 
judgment of the board of directors, the estimated expense of litigating the 
proceeding to conclusion,” which expenses are “actually and reasonably 
incurred in connection with the defense or settlement of such proceeding,” 
including appeals. F.S. 607.0850(2). The indemnification is authorized if the 
person acted in good faith and in a manner he or she reasonably believed to 
be in, or not opposed to, the best interests of the corporation. As under F.S.
607.0850(1), the indemnification becomes mandatory to the extent the liti-
gant has been successful on the merits or otherwise. F.S. 607.0850(3). A 
person adjudged liable in an action by the corporation or in a shareholder’s 
derivative action is not entitled to indemnification for his or her litigation 
expenses unless, and even then only to the extent that, a court of competent 
jurisdiction determines that such person is fairly and reasonably entitled to 
indemnification despite the liability adjudication. F.S. 607.0850(2). 

3. [§18.90] Procedure For Indemnification 

Under either the subsection dealing with non-corporate-right pro-
ceedings or the subsection dealing with proceedings by or in the right of the 
corporation, the indemnification determination must be made by the 
corporation unless a determination is made by the court. F.S. 607.0850(4). 
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An ad hoc determination under the circumstances that the person who seeks 
indemnification satisfied the applicable standard of conduct must be made 
by one of the following: (1) a majority vote of a quorum of directors who 
are not parties to the proceeding; (2) a majority vote of a duly designated 
committee consisting solely of two or more directors who were not parties 
to the proceeding at the time; (3) independent legal counsel selected by (1) 
or (2) above or, if that is not possible, by a majority vote of the full board of 
directors; or (4) a majority vote of a quorum of shareholders who were not 
parties to the proceeding or, if no such quorum is obtainable, by a majority 
vote of shareholders who were not parties to the proceeding. Id. 

“Independent legal counsel” is not defined, but regular corporate 
counsel and counsel representing the defendants or corporation in the action 
probably do not qualify. F.S. 607.0850(4)(c)1 allows the board of directors 
or a litigation committee to select independent legal counsel. A prudent 
strategy would be the selection of well-respected counsel who is well-
acquainted with corporation litigation issues as independent legal counsel to 
render an opinion on indemnification. If a disinterested quorum of directors 
or shareholders is not obtainable, a majority vote of all directors or 
disinterested shareholders may be used to select independent legal counsel. 
F.S. 607.0850(4). 

4. [§18.91] Evaluation Of Reasonableness 
Of Expenses 

Evaluation of the reasonableness of expenses and authorization of 
indemnification is made in the same manner as the determination that 
indemnification is permissible. If independent legal counsel makes the 
determination of permissibility, those persons specified by F.S.
607.0850(4)(c) to select the independent legal counsel are to evaluate the 
reasonableness of expenses and may authorize indemnification. F.S.
607.0850(5). 

5. [§18.92] Advancement Of Expenses 

Typically, the defendant director, officer, employee, or agent wants 
immediate indemnification of future expenses. A defendant’s future entitle-
ment to indemnification may become academic unless the defendant is able 
to retain competent counsel to defend the claim. The statute provides that 
“[e]xpenses incurred by an officer or director . . . may be paid by the 
corporation in advance of the final disposition . . . upon receipt of an 
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undertaking by or on behalf of such director or officer to repay such amount 
if he or she is ultimately found not to be entitled to indemnification by the 
corporation.” F.S. 607.0850(6). The definition of “an undertaking . . . to 
repay” has not been stated in the statute and presumably it may be with or 
without interest or security. See Moskowitz & Effross, Turning Back the 
Tide of Director & Officer Liability, 23 Seton Hall L. Rev. 897, 911 n.99 
(1993) (“The term ‘undertaking’ was defined by a Delaware draftsman as 
simply ‘a promise to repay.’ See Comment, Law for Sale: A Study of the 
Delaware Corporation Law of 1967, 117 U.Pa.L.Rev. 861, 883 (1969) 
(citing interview with Ernest L. Folk).”). Advancements may be made to 
“other employees and agents . . . upon such terms or conditions that the 
board of directors deems appropriate.” F.S. 607.0850(6). But see Bulan, A 
Small Question in the Big Statute: Does Section 402 of Sarbanes-Oxley 
Prohibit Defense Advancements?, 39 Creighton L. Rev. 357, 358 (2006) 
(discussion of “whether defense advancements constitute a prohibited 
personal loan” under the Sarbanes-Oxley Act). Compare Envirokare Tech, 
Inc. v. Pappas, 420 F.Supp.2d 291 (S.D. N.Y. 2006) (expense advancement 
is not personal loan as contemplated by Sarbanes-Oxley). 

6. [§18.93] Nonexclusive Provisions 

It is important for the attorney to realize that the statutory provisions 

are not exclusive, and a corporation may make any other or 
further indemnification or advancement of expenses of any 
of its directors, officers, employees, or agents, under any 
bylaw, agreement, vote of shareholders or disinterested 
directors, or otherwise, both as to action in his or her 
official capacity and as to action in another capacity while 
holding such office. However, indemnification or advance-
ment of expenses shall not be made to or on behalf of any 
director, officer, employee, or agent if a judgment or other 
final adjudication establishes that his or her actions, or 
omissions to act, were material to the cause of action so 
adjudicated and constitute: 

(a) A violation of the criminal law, unless the director, 
officer, employee, or agent had reasonable cause to believe 
his or her conduct was lawful or had no reasonable cause to 
believe his or her conduct was unlawful; 
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(b) A transaction from which the director, officer, 
employee, or agent derived an improper personal benefit; 

(c) In the case of a director, a circumstance under 
which the liability provisions of s. 607.0834 are applicable; 
or 

(d) Willful misconduct or a conscious disregard for the 
best interests of the corporation in a proceeding by or in the 
right of the corporation to procure a judgment in its favor or 
in a proceeding by or in the right of a shareholder. 

F.S. 607.0850(7). 

7. [§18.94] Court-Ordered Indemnification 

F.S. 607.0850(9) provides a procedure for court-ordered indem-
nification and advancement of expenses that supersedes the corporation’s 
determination. Unless prohibited by the articles of incorporation, even if the 
corporation fails to provide indemnification, 

and despite any contrary determination of the board or of 
the shareholders in the specific case, a director, officer, 
employee, or agent of the corporation who is or was a party 
to a proceeding may apply for indemnification or 
advancement of expenses, or both, to the court conducting 
the proceeding, to the circuit court, or to another court of 
competent jurisdiction. On receipt of an application, the 
court, after giving any notice that it considers necessary, 
may order indemnification and advancement of expenses, 
including expenses incurred in seeking court-ordered 
indemnification or advancement of expenses. 

Id. The court must determine that: 

(a) The director, officer, employee, or agent is entitled 
to mandatory indemnification under subsection (3), in 
which case the court shall also order the corporation to pay 
the director reasonable expenses incurred in obtaining 
court-ordered indemnification or advancement of expenses; 

(b) The director, officer, employee, or agent is entitled 
to indemnification or advancement of expenses, or both, by 
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virtue of the exercise by the corporation of its power 
pursuant to subsection (7); or 

(c) The director, officer, employee, or agent is fairly 
and reasonably entitled to indemnification or advancement 
of expenses, or both, in view of all the relevant circum-
stances, regardless of whether such person met the standard 
of conduct set forth in subsection (1), subsection (2), or 
subsection (7). 

Id. 
8. [§18.95] Application To Constituent Corporations 

A corporation may indemnify anyone affiliated with a “constituent 
corporation,” defined to mean any corporation absorbed in a consolidation 
or merger. F.S. 607.0850(10). Accordingly, an officer, director, employee, 
or agent of such a constituent corporation may be entitled to indemnification 
against the resulting or surviving corporation. Id.

9. [§18.96] Directors And Officers Insurance 

Regardless of whether a corporation has the power to indemnify an 
individual, it nonetheless has the power to purchase and maintain directors 
and officers (D & O) insurance on behalf of that person. F.S. 607.0850(12). 
D & O insurance usually is written on a “claims made” basis with a duty to 
reimburse for defense costs. Typically, one section covers losses incurred by 
insured officers and directors not indemnified by the corporation, and 
another section covers losses by the corporation related to indemnification 
payments to officers and directors. Frequently, the policy forms require that 
the liability be incurred by reason of a corporate role and exclude coverage 
for a director’s or officer’s dishonesty, personal gain, short-swing profits, or 
the like. In recent years D & O insurance has become increasingly unavail-
able or, if available, prohibitively expensive. 

10. [§18.97] Disclosure To Shareholders And 
Department Of Insurance 

F.S. 607.1621 requires the corporation to notify all shareholders, 
with or before the notice of the next annual meeting, of indemnification or 
advancement of expenses under F.S. 607.0850, unless the indemnification or 
advancement was done by court order, the shareholders, or the insurance 
carrier under the corporation’s insurance policy. The notification must 
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include “the persons paid, the amounts paid, and the nature and status at the 
time of such payment of the litigation or threatened litigation.” F.S.
607.1621(1). 

O. [§18.98] Corporations Not For Profit 

F.S. Chapter 617, the Florida Not For Profit Corporation Act, under-
went a major revision during the 1990 legislative session, and a completely 
new Act became effective July 1, 1991. See Parks, The New Florida Not-
For-Profit Corporation Act, 65 Fla. Bar J. 55 (Feb. 1991).  

Additional major revisions were made to the Not For Profit 
Corporation Act in 2009, primarily to ensure conformity with F.S. Chapter 
607, including addition of defined terms for “distribution” and “mutual 
benefit corporation” (F.S. 617.01401), clarification of distribution 
provisions for mutual benefit corporations (F.S. 617.0505), transfer of 
membership interests (F.S. 617.0605), resignation of members (F.S.
617.0606), termination and expulsion of members (F.S. 617.0607), purchase 
of membership interests (F.S. 617.0608), electronic participation in 
membership interest (F.S. 617.0721), member derivative actions (F.S.
617.07401), voting on conflict of interest transactions (F.S. 617.0832), 
dissolution claims (F.S. 617.1407, 617.1408, and 617.1430), financial 
reports (F.S. 617.1605), and application of the statute to regulated entities 
(F.S. 617.1703). 

Under the Florida Not For Profit Corporation Act, a not for profit 
corporation is “a corporation no part of the income or profit of which is 
distributable to its members, directors, or officers.” F.S. 617.01401(5). The 
provisions of the Florida Business Corporation Act, F.S. Chapter 607, do not 
apply to any not for profit corporation. F.S. 617.1908. Under F.S.
617.0601(3), 

[c]orporation members have no voting or other rights except 
as provided in the articles of incorporation or bylaws. 
However, members of any corporation existing on July 1, 
1991, shall continue to have the same voting and other 
rights as before such date until changed by amendment of 
the articles of incorporation or bylaws. 

In a not for profit corporation, “[a]ll corporate powers must be 
exercised by or under the authority of, and the affairs of the corporation 
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managed under the direction of, [the] board of directors, subject to any 
limitation set forth in the articles of incorporation.” F.S. 617.0801. 

Except as provided in F.S. 617.0834, the provisions of F.S.
607.0831 (liability of directors) and F.S. 607.0850 (indemnification) apply 
to not for profit corporations. F.S. 617.0831. Under F.S. 617.0834, 

(1) An officer or director of a nonprofit organization 
recognized under s. 501(c)(3) or s. 501(c)(4) or s. 501(c)(6) 
of the Internal Revenue Code of 1986, as amended, or of an 
agricultural or a horticultural organization recognized under 
s. 501(c)(5), of the Internal Revenue Code of 1986, as 
amended, is not personally liable for monetary damages to 
any person for any statement, vote, decision, or failure to 
take an action, regarding organizational management or 
policy by an officer or director, unless: 

(a) The officer or director breached or failed to 
perform his or her duties as an officer or director; and 

(b) The officer’s or director’s breach of, or failure to 
perform, his or her duties constitutes: 

1. A violation of the criminal law, unless the officer 
or director had reasonable cause to believe his or her 
conduct was lawful or had no reasonable cause to believe 
his or her conduct was unlawful. A judgment or other final 
adjudication against an officer or director in any criminal 
proceeding for violation of the criminal law estops that 
officer or director from contesting the fact that his or her 
breach, or failure to perform, constitutes a violation of the 
criminal law, but does not estop the officer or director from 
establishing that he or she had reasonable cause to believe 
that his or her conduct was lawful or had no reasonable 
cause to believe that his or her conduct was unlawful; 

2. A transaction from which the officer or director 
derived an improper personal benefit, either directly or 
indirectly; or 

3. Recklessness or an act or omission that was 
committed in bad faith or with malicious purpose or in a 
manner exhibiting wanton and willful disregard of human 
rights, safety, or property. 

In Raphael v. Silverman, 22 So.3d 837 (Fla. 4th DCA 2009), the 
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appeals court held that under F.S. 617.0834(1)(b)2, derivation of a “personal 
benefit” negates any immunity, but recognized that “personal benefit” 
requires some indicia of self-dealing. 

F.S. 617.1430 sets forth the grounds for judicial dissolution of a not 
for profit corporation, and F.S. 617.1431 sets forth the procedure for such 
dissolution. 

Members of not for profit corporations have the right, under certain 
circumstances, to inspect corporate records. F.S. 617.1602. To be entitled to 
an inspection, (1) the demand must be made in good faith and for a proper 
purpose; (2) the purpose and the records sought must be described with rea-
sonable particularity; and (3) the records must be directly connected to the 
purpose. F.S. 617.1602(3). 

The 2009 amended statute specifically adopted a member derivative 
action right, thus obviating some uncertainty in the common law in F.S.
617.07401, which largely tracks the corresponding provision in F.S.
607.07401 governing for-profit corporations. 

F.S. 617.0808 provides the procedure for removing a director, and 
F.S. 617.0503 sets forth the requirements for and duties of a registered agent 
for a not for profit corporation. 

P. [§18.99] Condominium Associations 

F.S. 718.111(1) requires that the operation of a condominium be by 
an association that is a Florida for-profit or a Florida not for profit 
corporation. Therefore, an interplay exists between the rights and duties 
created under the Florida Condominium Act and those created under F.S.
Chapters 607 and 617 with respect to condominium associations. In Avila 
South Condominium Ass’n, Inc. v. Kappa Corp., 347 So.2d 599 (Fla. 1977), 
the Florida Supreme Court recognized an action by a condominium associa-
tion against condominium developers who had been officers and directors 
and who had entered into a recreational lease for their personal benefit 
contrary to the best interests of the association. See also Old Port Cove 
Property Owners Ass’n, Inc. v. Ecclestone, 500 So.2d 331 (Fla. 4th DCA 
1986). For in-depth treatment of condominium associations, see FLORIDA 

CONDOMINIUM AND COMMUNITY ASSOCIATION LAW (Fla. Bar CLE 4th 
ed.2018). 
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Q. [§18.100] Social Purpose Corporations 
And Social Benefit Corporations 

The Florida Business Corporation Act was amended in 2014 to 
recognize both “social purpose corporations” (F.S. 607.501––607.513) and 
“benefit corporations” (F.S. 607.602–607.613). However, no case law has 
construed these statutes to date. 

IV. SPECIAL LITIGATION PROBLEMS OF 
CLOSE CORPORATIONS 

A. [§18.101] Partnership Or Corporation? 

The “close corporation” is generally a corporation with relatively 
few shareholders whose shares are not traded on a public securities market 
and whose management is through the substantial and direct participation of 
majority shareholders. The close connection on a regular basis between the 
majority shareholders and the corporation’s ordinary business affairs, with 
the concomitant need for more direct shareholder control, make the close 
corporation unique. Stockholders in a close corporation may owe each other 
the same fiduciary duty owed by one partner to another in a partnership. 
Tillis v. United Parts, Inc., 395 So.2d 618 (Fla. 5th DCA 1981). Often the 
close corporation is organized as a Subchapter S corporation under the 
Internal Revenue Code, thereby allowing “flow through” of losses to share-
holders and avoidance of double taxation of profits. Subchapter S election 
often mimics a partnership, although important tax treatment distinctions 
remain. See generally FLORIDA SMALL BUSINESS PRACTICE Chapter 11 
(Fla. Bar CLE 10th ed. 2018). 

The close corporation’s constituents will often treat themselves 
more as partners or venturers than as directors and shareholders. Corporate 
formalities frequently are ignored. Courts will not necessarily treat the entity 
as a corporation just because the entity files a Subchapter S tax return. The 
attorney may have to choose between characterizing the client’s dispute 
with a business associate as a partnership dispute or a corporate dispute, 
regardless of the entity initially chosen for the business. See Kreher v. 
Morley, 84 Fla. 121, 92 So. 686 (1922). The courts, to some extent, have 
excused formality compliance in the close corporation. In Etheredge v. 
Barrow, 102 So.2d 660, 663 (Fla. 2d DCA 1958), for example, the court 
stated that “[t]he doctrine of permitting closed corporations to act informally 
is recognized as an exception to the general rule that directors must act as a 
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board at duly convened meeting[s].” See also Zinger v. Gattis, 382 So.2d 
379 (Fla. 5th DCA 1980) (irregularly convened or conducted board of 
directors’ meeting). Nonetheless, it is critical at the outset to determine the 
entity’s true identity in theory and practice. 

In CIMA Capital Partners, LLC v. PH Cellular, Inc., 69 So.3d 293 
(Fla. 3d DCA 2010), the appellate court recognized that just because close 
corporation stock is not readily sellable does not mean that it cannot be 
valued for purposes of damages. The court stated that 

[v]aluation of closely-held shares is done all the time. See, 
e.g., Kay v. Key West Dev. Co., 72 So.2d 786, 788 
(Fla.1954) (“It is a matter of common knowledge that stock 
in such closed or closely held corporations have no 
recognized or standard market value and in order to effect a 
sale thereof, prospective purchasers usually look into the 
financial status, management and background of such 
corporation.”). 

Id. at 294–295. 

B. [§18.102] Treatment Of Close Corporations Under 
Florida Business Corporation Act 

The Florida Business Corporation Act does not specifically 
recognize the “close corporation.” In contrast, the Delaware Corporation Act 
has special provisions dealing with the close corporation. Del. Code Ann. 
Title VIII, §§341–356 (1953). However, F.S. 607.0801 recognizes that the 
corporation’s business and affairs are under the direction of a board of 
directors except as otherwise provided in the articles of incorporation. 
Therefore, deviation from the corporate norm is permitted. 

C. [§18.103] Shareholder Agreements Litigation 

Under F.S. 607.0732(1), 

(1) An agreement among the shareholders of a 
corporation with 100 or fewer shareholders at the time of 
the agreement, that complies with this section, is effective 
among the shareholders and the corporation, even though it 
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is inconsistent with one or more other provisions of this 
chapter, if it: 

(a) Eliminates the board of directors or restricts the 
discretion or powers of the board of directors; 

(b) Governs the authorization or making of distri-
butions whether or not in proportion to ownership of shares, 
subject to the limitations in s. 607.06401; 

(c) Establishes who shall be directors or officers of the 
corporation, or their terms of office or manner of selection 
or removal; 

(d) Governs, in general or in regard to specific matters, 
the exercise or division of voting power by the shareholders 
and directors, including use of weighted voting rights or 
director proxies; 

(e) Establishes the terms and conditions of any 
agreement for the transfer or use of property or the 
provision of services between the corporation and any 
shareholder, director, officer, or employee of the corpo-
ration; 

(f) Transfers to any shareholder or other person any 
authority to exercise the corporate powers or to manage the 
business and affairs of the corporation, including the 
resolution of any issue about which there exists a deadlock 
among directors or shareholders; or 

(g) Requires dissolution of the corporation at the 
request of one or more of the shareholders or upon the 
occurrence of a specified event or contingency. 

(h) Otherwise governs the exercise of the corporate 
powers or the management of the business and affairs of the 
corporation or the relationship between the shareholders, the 
directors, or the corporation, and is not contrary to public 
policy. For purposes of this paragraph, agreements contrary 
to public policy include, but are not limited to, agreements 
that reduce the duties of care and loyalty to the corporation 
as required by ss. 607.0830 and 607.0832, exculpate 
directors from liability that may be imposed under s. 
607.0831, adversely affect shareholders’ rights to bring 
derivative actions under s. 607.07401, or abrogate dis-
senters’ rights under ss. 607.1301-607.1320. 

F.S. 607.0732(2) provides that agreements authorized by this 
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section must be: 

(a) 1. Set forth in the articles of incorporation or 
bylaws and approved by all persons who are shareholders at 
the time the agreement; or 

 2. Set forth in a written agreement that is signed 
by all persons who are shareholders at the time of the 
agreement and such written agreement is made known to 
the corporation. 

(b) Subject to termination or amendment only by all 
persons who are shareholders at the time of the termination 
or amendment, unless the agreement provides otherwise 
with respect to termination and with respect to amendments 
that do not change the designation, rights, preferences, or 
limitations of any of the shares of a class or series. 

F.S. 607.0732(3) provides that the shareholder agreement must “be 
noted conspicuously on the front or back of each certificate for outstanding 
shares.” It also provides for recall of certificates subject to the agreement so 
that the corporation can reissue substitute certificates that comply with the 
subsection. The failure to note the existence of the agreement on the certifi-
cate does not affect the validity of the agreement or any action taken under 
it, but any purchaser of shares who, at the time of the purchase, did not have 
knowledge of the existence of the agreement is entitled to rescission of the 
purchase. A purchaser is deemed to have knowledge of the existence of the 
agreement if its existence is noted on the certificate. Id. A transferee of 
shares in a corporation whose shareholders have entered into a shareholder 
agreement is bound by the agreement if the transferee takes shares subject to 
the agreement with notice of it. F.S. 607.0731(3). An agreement authorized 
by F.S. 607.0732 ceases to be effective when the shares of the corporation 
are listed on a national securities exchange or regularly quoted in the market 
maintained by one or more members of a national or affiliated securities 
association. F.S. 607.0732(4). 

Shareholder agreements frequently are used in close corporations 
and are a fertile source of litigation. Shareholder agreements typically are 
used to restrict the transfer of shares to others or provide for “buy-sell” 
agreements. See generally FLORIDA SMALL BUSINESS PRACTICE Chapter 4 
(Fla. Bar CLE 10th ed. 2018). A shareholder agreement must be set forth in 
the articles of incorporation, the bylaws, or a written agreement; approved or 
signed (if a written agreement) by all persons who are shareholders at the 
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time the agreement is made; and, if in the form of a written agreement, made 
known to the corporation. F.S. 607.0732(2)(a). F.S. 607.0730(2) authorizes 
the use of voting trusts, while F.S. 607.0731 authorizes the use of 
shareholder agreements. 

A violation of a shareholder agreement is remedied by injunction, 
an action for specific performance, or other equitable proceeding. The 
actions arise in equity, and it must be established that the shareholder 
agreement is clearly enforceable and that the shareholders’ remedy at law is 
inadequate. Weissman v. Lincoln Corp., 76 So.2d 478 (Fla. 1954); 
McTeague v. Treibits, 388 So.2d 309 (Fla. 4th DCA 1980). 

F.S. 607.0732(6) protects shareholders who sign a shareholders’ 
agreement from personal liability for the acts or debts of the corporation 
even if the agreement or its performance treats the corporation as if it were a 
partnership or if there is a failure to comply with corporate formalities. 
However, in Lindon v. Dalton Hotel Corp., 49 So.3d 299, 305 (Fla. 5th 
DCA 2010), the appellate court noted that although F.S. 607.0732(6) 
protects individual shareholders who sign a shareholders’ agreement from 
personal liability for “‘the acts or debts of the corporation’ . . . [i]t does not 
insulate a shareholder from personal liability for his own breach, if any, of a 
shareholders’ agreement.” 

D. [§18.104] Professional Service Corporations 

F.S. Chapter 621, the Professional Service Corporation and Limited 
Liability Company Act, is devoted to professional service corporations, a 
particular form of the close corporation, and professional limited liability 
companies. A professional service corporation is limited to a corporation 
whose shareholders are licensed professionals who render services. F.S.
621.03(1). F.S. 621.07 clarifies that the Act does not modify or restrict the 
law applicable to the professional relationship or to any liabilities between 
the person furnishing the professional service and the person receiving it, 
nor does the Act affect the standards for professional conduct. Officers, 
agents, and employees of a professional service corporation are personally 
liable and accountable only for negligent or wrongful acts or misconduct 
committed by them or by any person under their direct control. The corpora-
tion is nonetheless liable up to the full value of its property for any negligent 
acts or misconduct committed by any of its officers, agents, or employees. A 
professional service corporation’s stock may be subject to levy and 
execution if a creditor holds a judgment against some of the shareholders. 
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Street v. Sugerman, 202 So.2d 749 (Fla. 1967). 

F.S. 621.09(1) provides that a corporation organized under F.S.
Chapter 621 may not issue stock to anyone other than a professional corpo-
ration, a professional limited liability company, or an individual who is duly 
licensed or otherwise legally authorized to render the same specific pro-
fessional services as those for which the corporation was organized. 

In the absence of a redemption provision in the articles of incorpora-
tion, there is no obligation to redeem stock of a departing member of a 
professional service corporation. Corlett, Killian, Hardeman, McIntosh & 
Levi, P.A. v. Merritt, 478 So.2d 828 (Fla. 3d DCA 1985). 

The Act relieves professional service corporation shareholders of 
personal liability for the ordinary business debt of the professional service 
corporation. Porlick, Poliquin, Samara, Inc. v. Compton, 683 So.2d 545 
(Fla. 3d DCA 1996). However, the Act fully contemplates tort liability for 
professional malpractice of individuals who performed services for corpora-
tions. Southland Construction, Inc. v. Richeson Corp., 642 So.2d 5 (Fla. 5th 
DCA 1994). 

E. [§18.105] Corporate “Squeeze-Out” In 
Close Corporation 

The business “squeeze-out” (also known as a “freeze-out”) 
essentially operates through oppressive techniques to force a minority 
shareholder to relinquish his or her stock in the corporation at an inadequate 
price or otherwise to render his or her stock worthless. The tactics and 
patterns of majority shareholder oppression are particularly rampant in the 
close corporation. One authority defines the term “freeze-out” or “squeeze-
out” as “[t]he use by some of the owners or participants in a business enter-
prise of strategic position, inside information, or powers of control, or the 
utilization of some legal device or technique, to eliminate from the 
enterprise one or more of its owners or participants.” 1 O’NEAL &
THOMPSON’S OPPRESSION OF MINORITY SHAREHOLDERS §1:01 
(Thomson/West 2d ed. 2004, 2018 Supp.). 

Among the oppressive techniques used are: 

 withholding dividends; 
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 paying excessive compensation to majority shareholders, 
officers, or directors; 

 usurping corporate opportunities; 

 denying membership on the board of directors; 

 withholding information; 

 appropriating corporate assets; 

 effecting “cash-out” mergers; 

 selling control at a premium not shared with minority share-
holders; 

 purchasing minority interests with corporate funds with an 
increase in majority control through a redemption plan; 

 executing unfair recapitalization plans; and 

 selling corporate assets at an inadequate price. 

See, e.g., Tillis v. United Parts, Inc., 395 So.2d 618 (Fla. 5th DCA 1981) 
(sale by majority shareholders of stock to corporation at inflated price with 
resultant depletion of retained earnings to achieve disguised dividend); 
Biltmore Motor Corp. v. Roque, 291 So.2d 114 (Fla. 3d DCA 1974) (dilu-
tion of minority stock by sale of stock at less than market value); Central 
Investments, Inc. v. Old Southern Golf Utility Corp., 197 So.2d 17 (Fla. 4th 
DCA 1967) (transfer of assets to new corporation); Alliegro v. Pan 
American Bank of Miami, 136 So.2d 656 (Fla. 3d DCA 1962) (dividends 
paid to majority shareholders to exclusion of all other shareholders). 

It should be noted that directors cannot fix their own salaries as 
officers unless expressly authorized to do so by the stockholders or the 
corporate charter. Flight Equipment & Engineering Corp. v. Shelton, 103 
So.2d 615 (Fla. 1958). In general, any stratagem devised by those in direct 
control of the corporation to deprive minority owners of a fair return on their 
investment may arguably constitute an oppressive squeeze-out. However, in 
Martin v. Marlin, 529 So.2d 1174 (Fla. 3d DCA 1988), the court specifically 
held that there was nothing unlawful in a majority shareholder’s sale of his 
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or her stock at a premium for the concomitant voting control. The District 
Court of Appeal, Fourth District, in Draper v. Hay, 555 So.2d 1306 (Fla. 4th 
DCA 1990), held that there is no “exception to the general rule [pronounced 
in Martin] when the sale is to a competing business and would result in the 
diminished valuation of the minority stock.” 

In Acoustic Innovations, Inc. v. Schafer, 976 So.2d 1139 (Fla. 4th 
DCA 2008), the court held that substantial competent evidence supported a 
claim for equitable and beneficial ownership sufficient to confer standing to 
sue for involuntary dissolution. 

An injunction may be proper when the shareholders of a close 
corporation are deadlocked and there is a danger of misappropriation of 
corporate funds to the detriment of the shareholders. Tabsch v. Nojaim, 548 
So.2d 851 (Fla. 3d DCA 1989). 

However, in general, the Florida Business Corporation Act does not 
recognize “oppression” as an independent ground for minority shareholder 
relief; rather, in a corporation with 35 or fewer shareholders, a minority 
shareholder may establish grounds for a judicial dissolution if (a) the 
corporate assets are being misapplied or wasted, causing material injury to 
the corporation, or (b) the directors or those in control of the corporation 
have acted, are acting, or are reasonably expected to act, in a manner that is 
illegal or fraudulent. F.S. 607.1430(3). Thus, minority shareholders 
challenging the action of the majority have the heavy burden of establishing 
material and significant wasting of corporate assets or illegal or fraudulent 
activity beyond any damage to them derived from minority status. 

In Erp v. Erp, 976 So.2d 1234 (Fla. 2d DCA 2008), the court, in a 
dissolution of marriage proceeding, allowed a marketability discount in 
valuation of shares. The court treated the valuation as an involuntary 
dissolution and rejected the argument that the valuation involved appraisal 
rights. Compare Lally Ornage Buick Pontiac GMC, Inc. v. Sandhu, 207 
So.3d 981 (Fla. 5th DCA 2016). 

V. LITIGATION IN OTHER BUSINESS ENTITIES 

A. [§18.106] Limited Liability Companies  

The Florida Revised Limited Liability Company Act (“Revised 
LLC Act”), F.S. Chapter 605, became effective January 1, 2014. It applies 
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to all limited liability companies formed or registered to do business in 
Florida after that date. With respect to pre-existing limited liability 
companies, they continued to be subject to F.S. Chapter 608 until January 1, 
2015, when that chapter was repealed and superseded by the Revised LLC 
Act. Although derived from the Revised Uniform Limited Liability Act of 
2006 (RULLCA), as amended through 2011, the Revised LLC Act differs 
significantly from the model act. 

A detailed analysis of the vast revisions and changes to LLC law 
created by the Revised LLC Act is beyond the scope of this chapter. 
Generally, the changes codify prior common law and “patchwork” changes 
and implement national legal trends on this popular business entity form. In 
addition, many of the protections afforded directors under F.S. Chapter 607 
have been more clearly and expressly provided to LLC members. The 
“flexible” operating agreement is clearly the epicenter of this business entity 
and the source of all rights and remedies unless in conflict with non-
waivable statutory provisions. 

Although enacted only since 2014, some of the more prominent 
features of the Revised LLC Act are noted below. 

The definition of “member” under F.S. 605.0102(40) does not 
require the member to have an economic interest in the company. Thus, an 
LLC member may have voting or management rights without a right to 
economic distributions. Furthermore, absent an intent to be manager-
managed only, the default rule in the Revised LLC Act is that an LLC is a 
member-managed entity with each member having authority to bind the 
LLC. 

The Revised LLC Act clarifies that the LLC operating agreement 
may be not only written or oral, but also “implied, in a record, or in any 
combination thereof.” F.S. 605.0102(45). It emphasizes the paramount role 
of the LLC operating agreement in defining the rights and remedies among 
the LLC members. However, the Revised LLC Act increases from 6 to 17 
the number of “non-waivable” statutory provisions. Furthermore, it provides 
that the operating agreement may not insulate the members from liability for 
acts involving bad faith, willful or intentional misconduct, and knowing 
violations of law. F.S. 605.04091(3). See McCoy v. Durden, 155 So.3d 399 
(Fla. 1st DCA 2014). In general, the duties of loyalty and due care may not 
be eroded except under certain conditions that are not “manifestly 
unreasonable.” F.S. 605.0105(4)(c). A court decides as a matter of law 
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whether an operating agreement is manifestly unreasonable. F.S.
605.0105(5). There are similar provisions with respect to the duties of good 
faith and fair dealing. F.S. 605.0105(4). 

An operating agreement is a contract and is therefore “construed 
applying principles of contract interpretation,” Blechman v. Estate of 
Blechman, 160 So.3d 152, 156 (Fla. 4th DCA 2015). See Razin v. A 
Milestone, LLC, 67 So.3d 391 (Fla. 2d DCA 2011). However, as recognized 
in Dinuro Investments, LLC v. Camacho, 141 So.3d 731, 741 (Fla. 3d DCA 
2014), “operating agreements establish a more complicated and nuanced set 
of contractual rights and duties.”

An LLC may file with the state a “statement of authority” that 
designates persons with power to bind the LLC, and provide record notice to 
third parties. F.S. 605.0302. 

Similar to provisions applicable to directors in Florida corporations, 
LLC members can be personally liable for an improper distribution if they 
consent to the distribution and fail to comply with the standards of conduct 
prescribed by F.S. 605.04091. However, the operating agreement may 
expressly eliminate a member’s responsibility to provide consent to 
distributions. F.S. 605.0406(2). 

“The failure of a limited liability company to observe formalities 
relating to the exercise of its powers or management of its activities and 
affairs is not a ground for imposing liability on a member or manager of the 
company for a debt, obligation, or other liability of the company.” F.S.
605.0304(2). 

F.S. 605.0802 explicitly provides a derivative action right to an LLC 
member. A pre-litigation demand must be made on the other members, 
unless futile or irreparable injury would result to the company. F.S. 
605.0802(2). A derivative action may be maintained only by a plaintiff who 
was a member when the conduct giving rise to the action occurred or whose 
status as a member “devolved on the person by operation of law.” F.S.
605.0803(2). See Landmark Funding, Inc. ex rel. Naples Syndications, LLC 
v. Chaluts, 213 So.3d 1078 (Fla. 2d DCA 2017). The law with respect to the 
distinction between a direct action and a derivative action in the LLC 
context parallels the law in a corporate context. See §18.53.. As it relates to 
direct actions, however, although courts applying F.S. 605.0801, titled 
“Direct action by member,” have stated that it might appear at first blush 



18-126 

that the direct action statute has eliminated the exception established in 
Camacho, requiring instead that the member plead and prove both direct 
harm and special injury, as recently clarified by the court in Ferk Family, LP 
v. Frank, 240 So.3d 826, 838 (Fla. 3d DCA 2018), “upon considering [F.S.] 
605.0105, relating to LLC operating agreements, it is clear that the 
exception recognized in Camacho remains viable.” The Frank court found 
that under Florida law, the members met the exception to the rule against 
bringing direct claims and was therefore not required to satisfy the two-
prong direct harm/special injury test. 

Other provisions relating to special litigation committees and an 
award of attorneys’ fees are similar to the analogous provisions of F.S.
Chapter 607 relating to corporations. See F.S. 605.0804, 605.0805. 

A detailed discussion of LLCs under the Revised LLC Act is 
contained in FLORIDA SMALL BUSINESS PRACTICE Chapter 8 (Fla. Bar CLE 
10th ed. 2018).

B. [§18.107] Common-Law Declaration Of Trust 

Two or more persons may organize and associate under a 
declaration of trust for the purpose of transacting business other than a 
banking or securities business. F.S. 609.01. The F.S. Chapter 609 
declaration of trust is essentially the same entity as a business trust, 
Massachusetts Business Trust, or similar joint stock association. A 
declaration of trust must be filed with the Department of State, which then 
issues to the trustees a certificate authorizing the association to transact 
business. F.S. 609.03. It is unlawful to transact business before complying 
with the statute, and a violation of the statute is a third degree felony. F.S.
609.04, 609.06. The trust may not offer for sale any securities without first 
obtaining a permit from the Office of Financial Regulation of the Financial 
Services Commission. F.S. 609.05. F.S. 609.08 contains detailed rules 
governing the merger of a declaration of trust into a wholly owned 
subsidiary corporation, including a procedure for dissenters’ rights of 
appraisal. 

Although the general rule appears to allow trustees of the business 
trust to sue on behalf of the trust, the trust itself may be a necessary party to 
enforce rights of the trust, such as a lawsuit on a note and mortgage payable 
to the trust. Willey v. W. J. Hoggson Corp., 90 Fla. 343, 106 So. 408 (1925); 
Corcoran v. Brody, 347 So.2d 689 (Fla. 4th DCA 1977). 
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Although persuasive precedent, in Jim Walter Investors v. Empire-
Madison, Inc., 401 F.Supp. 425 (N.D. Ga. 1975), the court held that for 
diversity of citizenship jurisdiction purposes, the citizenship of a Florida real 
estate investment trust (REIT), organized under F.S. Chapter 609, would be 
determined under the principles of an unincorporated association and not 
according to the citizenship of its trustees. The court reached this holding 
because the declaration of trust lacked the indicia of a traditional trust, such 
that the nondiverse citizenship of one of the members of the REIT defeated 
diversity jurisdiction.  

Five years later, the United States Supreme Court in Navarro 
Savings Ass’n v. Lee, 446 U.S. 458, 100 S.Ct. 1779, 64 L.Ed.2d 425 (1980), 
held that the citizenship of trustees of a Massachusetts Business Trust was to 
be considered for diversity jurisdiction purposes when the trustees were the 
real parties in interest by virtue of their holding, managing, and controlling 
trust assets. More recently, however, in Americold Realty Trust v. Conagra 
Foods, Inc., 136 S.Ct. 1012, 1014, 194 L.Ed.2d 71 (2016), the Court limited 
the Navarro Savings decision to the facts of that case wherein the lawsuit 
had been filed in the name of the trustee, and otherwise broadly held that 
“[w]hile humans and corporations can assert their own citizenship, other 
entities take the citizenship of their members.” 

C. [§18.108] Public Fairs And Expositions 

F.S. Chapter 616 allows the creation of a not for profit association 
for the purpose of conducting and operating public fairs or expositions for 
the benefit and development of “the educational, agricultural, horticultural, 
livestock, charitable, historical, civic, cultural, scientific, and other resources 
of [the] state, or any county, municipality, or other community in [the] 
state.” F.S. 616.001(12). An association may be organized with a minimum 
of “[t]wenty-five or more persons who are residents and qualified electors of 
the county in which the annual public fair is to be located.” As a 
corporation, the name must use the word “Inc.” F.S. 616.01. 

Under F.S. 616.07(1)–(2), no member or officer of the association is 
personally liable for the association’s debts, and all money and property of 
the association, in excess of that used to pay its just debts and liabilities, 
remains perpetual public property administered by the association as trustee 
to be used for the legitimate purpose of the association. F.S. 616.07(3) 
provides that funds remaining on dissolution of the association must, subject 
to certain restrictions, be distributed “to any county or any municipality 
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within the county.” A public fair organized under F.S. Chapter 616 is 
amenable to service of process in the same manner as corporations. Florida 
State Fair & Gasparilla Ass’n v. Dolcater, 250 So.2d 917 (Fla. 2d DCA 
1971). 

D. [§18.109] Social Clubs 

Social clubs are often organized as not for profit corporations and 
may be subject to F.S. Chapter 617, although the courts generally do not 
interfere with the internal affairs of a private social club. State ex rel. 
Barfield v. Florida Yacht Club, 106 So.2d 207 (Fla. 1st DCA 1958). A 
frequent source of litigation has been the rights of expelled members. 
“[C]ourts do not review disciplinary actions of social clubs.” Shumrak v. 
Broken Sound Club, Inc., 898 So.2d 1018, 1020 (Fla. 4th DCA 2005); see 
also Boca West Club, Inc. v. Levine, 578 So.2d 14 (Fla. 4th DCA 1991). In 
Shumrak, the court found that a club was a social club rather than a 
homeowners’ association, so a suspended member could not obtain judicial 
review of a suspension. If a social club member’s “stock ownership” is not 
“severable from” the member’s “membership rights,” the member may have 
rights against the management. Werber v. Imperial Golf Club, Inc., 413 
So.2d 41, 43 (Fla. 2d DCA 1982). 

In Travis v. Lost Tree Village Corp., 388 So.2d 319 (Fla. 4th DCA 
1980), the court affirmed the denial of a temporary injunction because the 
record reflected that the club had attempted to provide the plaintiff member 
with an opportunity to be heard. However, the court indicated in Everglades 
Protective Syndicate, Inc. v. Makinney, 391 So.2d 262, 265 (Fla. 4th DCA 
1981), that “almost any reason would be a sufficient cause for expulsion if 
the governing body so determines.” 

“The relationship between a social club and its members is 
one of contract.” Garvey v. Seattle Tennis Club, 60 
Wash.App. 930, 808 P.2d 1155, 1157 (1991). “When courts 
intervene in the internal affairs of a social club it is only to 
determine whether the club has violated its own rules.” Id. 
Further, “[i]t is a well established proposition in Florida law 
that ordinarily courts will not intervene in the internal 
affairs of . . . voluntary associations.” National Collegiate 
Athletic Association v. Brinkworth, 680 So.2d 1081, 1084 
(Fla. 3d DCA 1996) (citing Rewolinski v. Fisher, 444 So.2d 
54, 58 (Fla. 3d DCA 1984)). 
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Susi v. St. Andrews Country Club, Inc., 727 So.2d 1058, 1061 (Fla. 4th DCA 
1999). 

In Hamlet Country Club, Inc. v. Allen, 622 So.2d 1081 (Fla. 4th 
DCA 1993), an action by members of a country club seeking redemption of 
their memberships, the District Court of Appeal, Fourth District, reversing 
the trial court, held that bylaws defining the terms by which members could 
redeem their memberships did not create vested rights but could be 
amended. Compare Verandah Development, LLC v. Gualtieri, 201 So.3d 
654 (Fla. 2d DCA 2016). 

In Feldkamp v. Long Bay Partners, LLC, 453 F.App’x 929 (11th 
Cir. 2012), the Eleventh Circuit held that a country club member was 
entitled to refund of a membership deposit based on a breach of contract 
theory. See also Dadurian v. Mar-A-Lago Club, L.L.C., L.C., 94 So.3d 690 
(Fla. 4th DCA 2012) (affirming summary judgment based on contract 
interpretation). 

The right of a member of a not for profit corporation to be heard, 
formerly set out in F.S. 617.10(2), was not specifically carried over into the 
version of F.S. Chapter 617 that became effective July 1, 1991. However, 
F.S. 617.0601 now provides that a corporation may have one or more 
classes of membership or may have no members, and that the rights of 
members must be set forth in the articles or bylaws. F.S. 617.0601(5) 
provides that a resignation, expulsion, suspension, or termination of 
membership pursuant to F.S. 617.0606 or F.S. 617.0607 must be recorded in 
the membership book. Unless otherwise provided in the articles of 
incorporation or the bylaws, all the rights and privileges of a member cease 
on termination of membership. Id. 

F.S. 607.0607(1) provides that a member of a corporation may not 
be expelled or suspended, and a membership in the corporation may not be 
terminated or suspended, except pursuant to a procedure that is fair and 
reasonable and is carried out in good faith. This requirement derives from 
the Florida Supreme Court’s ruling in La Gorce Country Club v. Cerami, 74 
So.2d 95 (Fla. 1954), in which an expelled member of a country club filed a 
mandamus action to compel his reinstatement. The court held that the 
expulsion of a club member without notice and hearing “is violative of the 
‘principles of natural justice’.” Id. at 96. But see Boca West Club, Inc. Other 
cases cite La Gorce for the proposition that “[a]bsent a property interest, the 
governing body of a private social organization is the final arbiter of the 
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sufficiency of cause for expulsion.” Reed v. Quatkemeyer, 647 So.2d 172, 
173 (Fla. 2d DCA 1994). 

E. [§18.110] Religious Societies 

A church or religious society may organize under F.S. Chapter 617 
as a not for profit corporation or exist independently of any state statute as a 
voluntary unincorporated association. F.S. 617.2004 provides that property 
of an extinct church or religious society becomes the property of the 
denomination of the church or religious society in the absence of a rever-
sionary interest. A church is deemed extinct if it has failed to use its 
property for religious services for two consecutive years or if its 
membership has so diminished that it is impossible for the church to 
maintain religious worship or services or to protect its property from 
dilapidation for a period of two years. The circuit court in the county where 
the church is located has jurisdiction to enter an order dissolving the church 
or religious society. F.S. 617.2005. 

Insofar as the religious society is susceptible to civil jurisdiction, its 
powers and liabilities depend on whether it is organized as a not for profit 
corporation or an unincorporated association. When a church incorporates 
under Florida law, it submits to the jurisdiction of the state courts in all 
matters of a corporate nature, such as an accounting for funds. Matthews v. 
Adams, 520 So.2d 334 (Fla. 5th DCA 1988). In Word of Life Ministry, Inc. 
v. Miller, 778 So.2d 360 (Fla. 1st DCA 2001), the court applied Florida 
corporate law principles to a dispute involving a corporate church. A 
contract entered into by an officer of an unincorporated religious society 
may not be enforceable against the society. Hunt v. Adams, 111 Fla. 164, 
149 So. 24 (1933); Henry Pilcher’s Sons v. Martin, 102 Fla. 672, 136 So. 
386 (1931). Because an unincorporated association has no legal existence, 
an unincorporated religious society cannot sue or be sued as an entity. Hunt. 
An action in rem may lie, however, against religious society property. Ross 
v. Gerung, 69 So.2d 650 (Fla. 1954); see also 45 FLA.JUR.2d Religious 
Societies §16; 9 FLA. PL. & PR. FORMS §71:30. 

Courts may have jurisdiction over civil torts involving religious 
societies as long as they do not involve “excessive government 
entanglement” with religion. Malicki v. Doe, 814 So.2d 347, 355 (Fla. 
2002), 101 A.L.R.5th 655; LeGrande v. Emmanuel, 889 So.2d 991 (Fla. 3d 
DCA 2004); House of God Which is the Church of the Living God, the 
Pillar & Ground of the Truth Without Controversy, Inc. v. White, 792 So.2d 
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491 (Fla. 4th DCA 2001), 109 A.L.R.5th 807. For example, courts have 
refused to consider “employment disputes between a religious organization 
and its clergy because such matters necessarily involve questions of internal 
church discipline, faith, and organization that are governed by ecclesiastical 
rule, custom, and law.” Southeastern Conference Ass’n of Seventh Day 
Adventists, Inc. v. Dennis, 862 So.2d 842, 844 (Fla. 4th DCA 2003). More 
recently, in Mammon v. SCI Funeral Services of Florida, Inc., 193 So.3d 
980 (Fla. 4th DCA 2016), the court held that a widow’s dispute with a 
funeral home was ecclesiastical and therefore the trial court lacked subject 
matter under the ecclesiastical absention doctrine. In contrast, in Doe v. 
Evans, 814 So.2d 370 (Fla. 2002), the Florida Supreme Court held that a 
parishioner’s claims for breach of fiduciary duty and outrageous conduct 
against a pastor, and for negligent hiring, outrageous conduct, and breach of 
fiduciary duty against a bishop, church, and diocese, arising out of sexual 
misconduct by the pastor during marital counseling, were not barred by the 
First Amendment. See also Malicki. 

In the absence of fraud, collusion, or arbitrary action by church 
authorities, civil courts will not interfere with the church’s or religious 
society’s internal affairs. St. John’s Presbytery v. Central Presbyterian 
Church of St. Petersburg, 102 So.2d 714 (Fla. 1958); Epperson v. Myers, 58 
So.2d 150 (Fla. 1952); Townsend v. Teagle, 467 So.2d 772 (Fla. 1st DCA 
1985); Hemphill v. Zion Hope Primitive Baptist Church of Pensacola, Inc., 
447 So.2d 976 (Fla. 1st DCA 1984). The expulsion of church members, the 
observation of religious doctrine, the election of officials, and other internal 
matters of governance are ordinarily not reviewable by a civil court. In 
Umberger v. Johns, 363 So.2d 63 (Fla. 1st DCA 1978), however, the court 
found that a complaint to force a church to comply with its bylaws stated a 
cause of action. See also Hemphill. 

On the other hand, issues of property law may be considered by 
civil courts. Jones v. Wolf, 443 U.S. 595, 99 S.Ct. 3020, 61 L.Ed.2d 775 
(1979); Partin v. Tucker, 126 Fla. 817, 172 So. 89 (1937); New Magnolia 
Baptist Church, Inc. of Branford v. Ellerker, 353 So.2d 204 (Fla. 1st DCA 
1978). The courts have also recognized that contract rights may arise in an 
ecclesiastical society. In Folwell v. Bernard by & through Bernard, 477 
So.2d 1060 (Fla. 2d DCA 1985), the court found that the constitution and 
canons of an Episcopal diocese were in the nature of a contract between it 
and its missions and parishes. Nevertheless, the First Amendment’s 
establishment clause and its prohibition against excessive entanglements 
with religion may limit a civil court’s jurisdiction over religious societies. 
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See Ross. 

F. [§18.111] Unincorporated Associations And 
Joint-Stock Companies 

Any association of persons not fitting one of the traditional or 
statutory entity molds may simply be an “association,” which at common 
law is not an entity and has no status separate from its constituents. See 6 
AM.JUR.2d Associations and Clubs §1. The terms “society,” “league,” 
“board,” “syndicate,” “union,” or “foundation” are often used to denote an 
unincorporated association. It has generally been held that an association 
may sue or be sued only in the names of all of its members. Johnston v. 
Meredith, 840 So.2d 315 (Fla. 3d DCA 2003); Asociacion De Perjudicados 
Por Inversiones Efectuadas En U.S.A. v. Citibank, F.S.B., 770 So.2d 1267 
(Fla. 3d DCA 2000); Guyton v. Howard, 525 So.2d 948 (Fla. 1st DCA 
1988); Florio v. State ex rel. Epperson, 119 So.2d 305 (Fla. 2d DCA 1960), 
80 A.L.R.2d 1117. However, an action in rem, such as an action to subject 
an association’s property to an equitable lien, may be maintained against an 
unincorporated association. Ross v. Gerung, 69 So.2d 650 (Fla. 1954). In 
federal actions, Fed.R.Civ.P. 23.2 allows actions similar to class actions by 
or against the members of an unincorporated association as a class. 
Furthermore, Rule 17(b) allows an unincorporated association to “sue or be 
sued in its common name to enforce a substantive right existing under the 
United States Constitution or laws.” 

Aside from issues of an unincorporated association’s capacity to sue 
or be sued, issues of standing may arise in such litigation. An association 
may bring an action as the representative of its members under the Adminis-
trative Procedure Act, F.S. Chapter 120, when it demonstrates that “a 
substantial number of its members, although not necessarily a majority, are 
‘substantially affected’ by the challenged rule. Furthermore, the subject 
matter of the rule must be within the association’s general scope of interest 
and activity, and the relief requested must be of the type appropriate for a 
trade association to receive on behalf of its members.” Florida Home 
Builders Ass’n v. Dept. of Labor & Employment Security, 412 So.2d 351, 
353–354 (Fla. 1982). An association may also have representational 
standing to assert civil rights or constitutional claims in litigation. Church of 
Scientology of California v. Cazares, 638 F.2d 1272 (5th Cir. 1981). In other 
actions, associations may not have standing to assert claims of its members. 
Holiday Pines Property Owners Ass’n, Inc. v. Rowen, 679 So.2d 824 (Fla. 
4th DCA 1996); Immer v. Weintraub, 413 So.2d 47 (Fla. 3d DCA 1982); 
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Concerned Parents to Save Dreher Park Center v. City of West Palm Beach, 
884 F.Supp. 487 (S.D. Fla. 1994). The procedure to maintain a class action 
claim for the benefit of association members in state court is governed by 
Fla.R.Civ.P. 1.220. 

At least one Florida court has held that unincorporated associations 
organized for business or profit are subject to the law of partnerships. 
Guyton. The same court held that there could be no “[h]orizontal vicarious 
liability among members of an unincorporated association formed for 
fraternal or social purposes,” 525 So.2d at 957; and that something more 
than mere membership was required to impose vicarious tort liability on a 
member, such as participation in or ratification of the wrongful conduct. See 
also Fulton v. Division of Elections, 689 So.2d 1180 (Fla. 2d DCA 1997). 

As with social clubs and churches, the courts are reluctant to inter-
fere in the internal affairs of voluntary associations. Harper v. Hoecherl, 
153 Fla. 29, 14 So.2d 179 (1943); National Collegiate Athletic Ass’n v. 
Brinkworth, 680 So.2d 1081 (Fla. 3d DCA 1996); Taite v. Bradley, 151 
So.2d 474 (Fla. 1st DCA 1963). The governing body of a private 
membership organization is the final arbiter of the sufficiency of causes for 
the discipline or suspension of a member. Rosenberg v. American Bowling 
Congress, 589 F.Supp. 547 (M.D. Fla. 1984). Courts will not assume 
jurisdiction of an action arising out of the expulsion of a member of a 
voluntary association unless some civil or contractual right is involved. Sult 
v. Gilbert, 148 Fla. 31, 3 So.2d 729 (1941). An association that achieves a 
quasi-public status beyond a mere congenial social relationship must adhere 
to due process standards before expelling or disciplining its members. 
McCune v. Wilson, 237 So.2d 169 (Fla. 1970). 

A particular form of association under Florida law is the agricultural 
cooperative marketing association organized under F.S. 618.01 et seq., 
which is run for the mutual benefit of its members and not for the purpose of 
making a profit. A member’s entitlement to a portion of any net profits from 
a business venture depends on his or her patronage rather than the number of 
shareholders. Shinn v. Growers Fertilizer Cooperative, 533 So.2d 1183 (Fla. 
2d DCA 1988). Nonetheless, one court has applied the business judgment 
rule developed under corporate law to resolve a dispute between 
management of an agricultural cooperative marketing association and its 
members concerning claimed excessive salaries. Pittman v. Groveowners 
Cooperative of Loxahatchee, Inc., 534 So.2d 1207 (Fla. 4th DCA 1989). 
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A joint-stock company is merely an association that issues capital 
shares to its members and has the features of a partnership. Willey v. W. J. 
Hoggson Corp., 90 Fla. 343, 106 So. 408 (1925). The managers of a joint-
stock company are agents of the shareholders, and the members of the joint-
stock company do not enjoy the immunity of stockholders of a corporation. 
The shareholders of a joint-stock company are liable in the same manner as 
partners. Webster v. Clark, 34 Fla. 637, 16 So. 601 (1894). An action in 
behalf of or against a joint-stock company must be brought by or against all 
the members as copartners. Willey. 

F.S. Chapter 622 authorizes permissive qualification by a foreign 
association, defined to mean any unincorporated joint-stock association for 
profit engaged in any business other than the banking, trust, or insurance 
business, as a condition of enjoying rights of an entity to transact business, 
acquire, hold, and dispose of property, and sue and be sued in Florida. F.S.
622.02, 622.07. 

If a diversity action is brought in federal court, the citizenship of 
each member of an unincorporated association must be considered to deter-
mine complete diversity of citizenship between all plaintiffs and all 
defendants. Aetna Casualty & Surety Co. v. Hillman, 796 F.2d 770 (5th Cir. 
1986). 


