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On April 5, 2011, the U.S. Department of Labor

(“DOL”) updated its regulations interpreting the

Fair Labor Standards Act (“FLSA”). Although the

DOL published its proposed amendments to the

regulations in July 2008, it narrowed the scope of

the final rule and deviated from some of the

proposed changes regarding the fluctuating

workweek, while clarifying its position on the tip

credit provision.

Fluctuating Workweek Method Limited

Employers often implement the fluctuating

workweek method as a way to limit overtime

exposure.  Under the fluctuating workweek method

of computing overtime, the employee receives a

fixed salary as compensation for all hours worked

by the employee, whether above or below forty

hours, as well as an additional overtime premium

for each hour worked over 40. The overtime

premium is calculated by dividing the fixed weekly

salary by the number of hours that the employee

actually worked in a particular week to yield the

employee’s "regular rate of pay." The employee is

paid an overtime premium of one-half his regular

rate of pay for each overtime hour, in addition to his

fixed weekly salary. Therefore, under the fluctuating

workweek plan, the employee is effectively earning

time-and-a-half as overtime pay; however, the

employee’s hourly wage and the actual amount of

overtime pay he earns decreases as the number of

hours worked increases.

To utilize the fluctuating workweek method, an

employer must meet the following requirements:

1) The employee’s hours must fluctuate from

week to week;

2) The employee must receive a fixed weekly

salary that remains the same regardless of the

number of hours that the employee works

during the week (no matter how many or few);

3) The fixed amount must be sufficient to provide

compensation of at least the minimum wage; 

4) The employer and employee must have a

clear, mutual understanding that the employer

will pay the employee the fixed weekly salary

regardless of the number of hours worked;

and 

5) the employee must receive a 50 percent

overtime premium in addition to the weekly salary

for all hours worked over 40 in a workweek.  29

C.F.R. § 778.114. The DOL considered whether

employers who rely on the fluctuating workweek

method may also pay bonuses or other premium

payments in addition to the employees’

guaranteed salary (for example, premium pay for

working undesirable hours). Contrary to its 2008

proposed rules, the DOL concluded in its final

rules that, unless bonuses or other payments

serve as overtime premium payments, such

payments are incompatible with the fluctuating

workweek method of computing overtime. Thus,

the payment of non-overtime bonuses and

incentives invalidates the guaranteed salary

criterion and is prohibited under the fluctuating

workweek pay method.

The DOL refused to expand the use of the

fluctuating workweek method beyond the scope of

the current regulations for two primary reasons.

First, the DOL believed that permitting employers

to pay additional non-overtime bonuses and

premium pay could have the “unintended effect of

permitting employers to pay a greatly reduced

fixed salary and shift a large portion of employees’

compensation into bonus and premium

payments.” According to the DOL, this would

potentially result in wide disparities in employees’

weekly pay, which the fluctuating workweek

method was intended to avoid by requiring the

payment of a guaranteed salary as straight-time

pay for all hours in the workweek, whether few or
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many. Secondly, the DOL rejected its

proposed regulations because it believed it

would encourage employers to schedule

additional overtime for employees paid

under the fluctuating workweek method in

light of the fact that the fluctuating

workweek method in effect decreases the

regular rate as the workweek increases.

The revisions to the FLSA regulations

regarding the fluctuating workweek method

reflect the DOL’s unfavorable attitude

towards use of the method and may

indicate an increased focus on its use.

Thus, it is imperative that employers using

the fluctuating workweek method ensure

that they strictly comply with the DOL

regulations. Notably, there also are a few

states, including California and Maryland,

that prohibit the use of the fluctuating

workweek by requiring non-exempt

employees’ salary to be divided by 40

hours for purposes of regular rate and

overtime pay. Employers wishing to avoid

the inquiry altogether may choose another

pay method such as hourly, piece rates,

day rates, or job rates. 

Ownership of Tips & Tip Pooling

Section 3(m) of the FLSA has long provided

that an employer could use a limited

amount of its employees’ tips (currently

$5.12 per hour) as a credit against its

minimum wage obligations to those

employees through a “tip credit.” In order to

take advantage of the tip credit, Section

3(m) requires:

1) That an employer inform employees of
the tip credit;

2) That a tipped employee retain all of his
or her tips; and

3) That employer-imposed mandatory tip
pools be limited to employees who
“customarily and regularly receive tips.”

The DOL’s final rule incorporated these

requirements and clarified its position on

whether an employer is subject to the

restrictions of Section 3(m) even when that

employer does not use the tip credit

provision. The DOL’s final rule confirms that

all employers, regardless of their use of the

tip credit provision, are subject to the

provisions of Section 3(m) requiring that

employees own and retain their tips unless

contributing to a valid tip pool limited to

employees who customarily and regularly

receive tips. The DOL reasoned that the

alternative could potentially lead to

employers instituting a mandatory tip pool

that requires all employees to contribute all

of their tips regardless of how much they

receive back or mandate that employees

turn over all of their tips and use those tips

to pay the minimum wage or for any other

purpose. Thus, in all cases, an employer is

prohibited from using an employee’s tips

for any reason other than as a tip credit to

make up the difference between the

required case wage paid and the minimum

wage or in furtherance of a valid tip pool.

Notice of Tip Credit

In order for an employer to use the FLSA tip

credit,  it must inform its employees of

provisions of Section 3(m). However,

Courts have disagreed over the level of

notice required to “inform” a tipped

employee about Section 3(m). The DOL

concluded that notice of the specific

provisions of Section 3(m) is required to

adequately inform the employee of the

requirements of the tip credit. Specifically,

an employer must inform a tipped

employee of the following before it utilizes

the tip credit:

1) The direct cash wage the employer is

paying a tipped employee;

2) The amount of tips which will be

credited as wages toward the

employers’ minimum wage obligation

(a maximum of $5.12 per hour, not to

exceed the value of tips actually

received);

3) That all tips received by the employee

must be retained by the employee

except for tips contributed to a valid tip

pool limited to employees who

customarily and regularly receive tips; 

4) That the tip credit shall not apply to

any employee who has not been

informed of the requirements of

Section 3(m); and

5) Any required tip pool contribution

amount.

The DOL does not require that employers

provide written notice of these provisions,

but suggest that employers may wish to do

so, since a physical document would

permit employers to show that they have

met the requirements in Section 3(m).

Additionally, the DOL clarified that Section

3(m) does not impose a maximum

contribution percentage on valid

mandatory tip pools. 

Other Issues

In addition to the above changes, the DOL

addressed other issues in the final rule,

including but not limited to:

• Adopting the statutory amendment

language for employees engaged in

fire protection activities and eliminating

existing 20 percent tolerance for

nonexempt work for these employees

(20 percent tolerance still applies to

employees engaged in law

enforcement activities). Thus, an

employee who performs the described
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duties under the circumstances and

conditions set forth in 29 CFR §553.210 is “an

employee in fire protection activities” without

regard to the 20 percent  tolerance for

nonexempt work. The new regulation defining

employees engaged in fire protection

activities states:

As used in sections 7(k) and 13(b)(20) of

the Act, the term “any employee...in fire

protection activities” refers to “an

employee, including a firefighter,

paramedic, emergency medical

technician, rescue worker, ambulance

personnel, or hazardous materials worker,

who—(1) is trained in fire suppression,

has the legal authority and responsibility

to engage in fire suppression, and is

employed by a fire department of a

municipality, county, fire district, or State;

and (2) is engaged in the prevention,

control, and extinguishment of fires or

response to emergency situations where

life, property, or the environment is at

risk.” 29 CFR §553.210;

• Declining to adopt a proposed rule to exempt

from overtime service managers, service

writers, service advisors, and service

salesmen of automobiles; and

• Declining to adopt a proposal that would allow

public sector employers to grant the use of

compensatory time within a reasonable period

after the employee makes the request, unless

the use would unduly disrupt the agency’s

operations; instead, the Department decided

to leave the current regulation unchanged

consistent with its longstanding position that

employees are entitled to use compensatory

time on the specific day requested unless

request is unduly disruptive to the agency. 

In light of these revised regulations, employers

should consider evaluating their pay policies to

ensure compliance with the FLSA pay and

overtime regulations. Locke Lord Bissell & Liddell

LLP’s Labor & Employment Group has extensive

experience in counseling employers on the

proper use and implementation of various pay

structures as well as general compliance with the

FLSA and stands ready to assist employers in

developing and implementing compliant policies

to meet their needs. 

Please contact a member of Locke Lord’s Labor &

Employment Group for more information. 
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