Florida Federal Court Dismisses Payment-Option ARM Complaint
Loan Documents Properly Disclose Terms, Including Negative Amortization
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In Taylor, et al. v. Homecomings Financial LLC,

et al., No. 4:09-cv-292, Dkt. No. 40 (N.D. Fla.
Aug. 20, 2010), Judge Robert Hinkle dismissed
plaintiffs’ complaint, finding that the various
documents plaintiffs received in connection
with their Payment-Option ARM loans properly
disclosed the terms of the loans, including the
possibility of negative amortization.
Judge Hinkle began by noting that negative
amortization was only a possibility under the
terms of plaintiffs’ loans.

Judge Hinkle

rejected plaintiffs’ argument (also made in
many other cases) that negative amortization
was certain to occur, concluding that “the
decision whether to [make payments sufficient
www.lockelord.com
This subject matter is provided solely for
educational and informational purposes.
It is not intended to constitute legal advice or to create an attorney-client relationship. Readers should obtain
legal advice specific to their enterprise
and circumstances in connection with
each of the topics addressed.
If you would like to be removed from
our mailing list, please contact us at either unsubscribe@lockelord.com or
Locke Lord Bissell & Liddell LLP, 111
South Wacker Drive, Chicago, Illinois
60606, Attention: Marketing. If we are
not so advised, you will continue to receive materials.

Attorney Advertising
© 2010 Locke Lord Bissell & Liddell LLP

to cover interest] rested with the plaintiff.”
Taylor, Dkt. No. 40 at p. 1.
Judge Hinkle then held that, given the
structure of the loan, the lender properly
disclosed the possibility, rather than certainty,
of negative amortization, concluding that “a
statement that negative amortization was
certain to occur would not have been

Id. at p. 15. Ultimately, Judge
Hinkle concluded that the documents plaintiffs
received were “chock full of disclosures”
accurate.”

As Judge Hinkle noted, district courts have
reached different decisions on whether similar
Payment-Option

ARM

loans

adequately

Compare
Carroll v. Homecomings Financial, No. 073775, Docket No. 93, Slip Op. (C.D. Cal. Mar.
23, 2009) (finding that negative amortization
disclosure was accurate because “plaintiffs
could have elected a different payment option
which would eliminate negative amortization”)
with Mincey v. World Sav. Bank, FSB, 614 F.
Supp. 2d 610, 635-38 (D.S.C. 2008) (lender
violated TILA by “disclosing negative
amortization was a possibility when in fact it
was a certainty”). No federal appellate court
has addressed this issue.
described negative amortization.

