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MANAGING ENERGY SECTOR DISTRESS OUTLINE

I. Introduction (Bill/David – 4:00 - 4:10)

• Opening remarks

• Panel Introduction

• Outline of presentation –

A. Lessons learned from past cycles and early in this cycle: Discussions of market
sectors, current trends, and hot topics

B. Management of bankruptcy process

C. Distressed acquisitions process and pitfalls

D. Key tax considerations

E. Q&A

II. Presentation (4:10 – 4:50)

A. Lessons learned from past cycles and early trends in this cycle by market sectors,

1. Upstream – profiles early results, hot topics

(a) ATP – BOEM financial responsibility

(b) First wave of new filings

(c) Hot topics

2. Services – profiles, early movement, hot topics

(a) MSA/rate reduction / bankruptcy treatment of MSA

(b) New filings

(c) Shale/onshore – pressure



3. Midstream/Trading

(a) Lessons Learned – SemCrude, Lehman, and others

(b) Covenants vs. Contracts

(c) LNG Projects

4. Downstream

(a) Impact of spinoffs

(b) Low margins risks – Lyondell Bassell Lessons

(c) Collateral Coverage Defaults – Flying J Lessons

B. Management of Bankruptcy Process – Creditor Perspective

1. Best practices to identify and mitigate bankruptcy risks

2. Overview of Bankruptcy Process

C. Distressed Acquisition

1. Energy Reorganization in Bankruptcy…or lack thereof?

2. Asset Sale/Liquidation Process in Bankruptcy

3. Debt to Equity Conversion / Balance Sheet Drivers

4. Distressed Acquisitions without bankruptcy / Pitfalls

D. Tax Considerations (Ken Simon outline) (4:50 – 5:15)

1. Cancellation of Debt Income

2. Tax Issues in Acquiring Distressed Debt

3. Net Operating Loss Limitations

4. Equity or Phantom Equity Incentive Interests

E. Q&A (5:15 – 5:30)
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MANAGING ENERGY SECTOR DISTRESS
OUTLINE OF PRESENTATION

A. Lessons Learned from Past Cycles and Initial
Observations on the Current Cycle

B. Management of Bankruptcy Process and
Counterparty Financial Risk

C. Distressed Acquisitions – Process and Pitfalls

D. Key Tax Considerations

E. Discussion / Q&A
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1 Year Crude Oil Prices

5

40 Years Crude Oil Prices (inflation adjusted)
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“The Past is Prologue”
Lessons Learned /

Early Trends by Sector

1. Upstream – ATP, new filings, hot topics

2. Services – Rate Reduction Pressure, new
filings, hot topics

3. Midstream / Trading – Semcrude, Lehman,
covenants vs. contracts, and LNG

4. Downstream – Spinoffs, low margins / Lyondell
and collateral coverage defaults – Flying J

7

“An Ounce of Prevention…”
Managing Bankruptcy Process

1. Identify Exposure Early
 Risk Management Team

 Threshold Financial Review Criteria

2. Quantify Exposure – Past, Current, and Future

3. Mitigation / Restructuring Plan
 Additional Security

 Adequate Assurance

 Improve Cash Position

 Termination

4. Bankruptcy Response Plan

8
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“Bankruptcy is Not a Spectator Sport”
Bankruptcy Process Management

1. Automatic Stay, Exceptions, and the “Twilight Zone”

2. First Day Motions / Orders - Shape Case on a Rocket Docket

 DIP Financing / Cash Collateral Orders Impair 3rd Party Rights

 Critical Vendor Status

 Budget

 503(b)(9) - Reclamation and Other Rights

3. File Proof of Claim
 BAR DATE / File Early

 Evaluate Administrative Claim Stats

4. Plan Treatment, Confirmation & Distribution

5. Preference of Fraudulent Transfer & Other “Chapter 5”
Litigation

9

Catching the “Falling Knives”
Distressed Acquisitions

1. Very Few “Stand Alone” Reorganizations

2. Bankruptcy Sales: Liquidations (of Collateral)

 Big Gap on “bid” vs. “ask” early in this cycle

 Sale Motion / Order

 Bid Procedures

 Form APA – Asset Lists

 “Stalking Horse” Protections

 Bid Qualifications

 Timing – Bids / Auction

 Sale Order / Plan Requirement (Braniff concerns)
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Distressed Acquisitions (continued)

3. “Plan” Acquisitions – Conversion of Debt to Equity

 Balance Sheet Recapitalization through Plan

 Pre-Petition Creditor (or Creditor Class) Converts to
New Equity

 Secured Debt – Assumed, Restructured, Replaced, Retired

 Pay Administrative / Priority Claims

 Special Treatment

 Trade Debt

 Contract Assumption

 NOLs

 Future Capital Needs

11

12

*Payment of secured, priority, and trade debt may be “financed” through plan process

Pre-Petition Balance Sheet Post Confirmation Balance Sheet

Assets: $250,000,000 $250,000,000

Liabilities:
- Secured $60,000,000 $50,000,000
- Bond $150,000,000 -
- Trade $25,000,000 $25,000,000
- Other $20,000,000 $20,000,000*
- Tax $10,000,000 $10,000,000*

Total Liabilities $265,000,000 $105,000,000
NEW WORTH ($15,000,000) $145,000,000
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“Why Swim with the Sharks”
Distressed Acquisitions – Outside Bankruptcy

1. Bankruptcy Process Risks include:
 High Cost of Administration

 Timing Considerations

 Uncertainty in Bidding Process

2. Bankruptcy Process Reward – free & clear assets

3. Roadblocks and Pitfalls
 Secured Lenders and Release of Security Rights

 Incohate Liens

 Undisclosed Liabilities

 Contract Transfers

 Litigation Risks – Successor Liability & Fraudulent Transfers
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Tax Considerations

 Cancellation of Debt Income

 Tax Issues in Acquiring Distressed Debt

 Net Operating Loss Limitations

 Equity or Phantom Equity Incentive Interests

16

Cancellation of Debt Income

 If a creditor forgives all or part of a debt, the debtor
generally recognizes COD income

 Exceptions to COD Income:

 Discharge occurs in bankruptcy

 Discharge occurs while taxpayer is insolvent

 Certain debt for equity exchanges

 Debt is “qualified real property business
indebtedness” or

 Debt is “qualified farm indebtedness”

 Exclusions because of bankruptcy or insolvency will
reduce the tax attributes of the taxpayer
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Cancellation of Debt Income:
Corporations vs. Partnerships

 Bankruptcy or Insolvency Exception:

 A corporate debtor has no COD income if the
corporation is in bankruptcy or insolvent

 For partnerships, bankruptcy and insolvency
exceptions apply at the partner level

 Each partner recognizes its allocable portion of
the COD income

 Only if the partner is in bankruptcy or insolvent
will the exclusion apply

18

Cancellation of Debt Income:
Corporations vs. Partnerships

 Debt for Equity Exchange (Corporate Debtor):

 If a shareholder contributes corporation’s own debt,
debtor is treated as having satisfied debt with an
amount of money equal to the shareholder’s
adjusted basis in the debt

 Shareholder-creditor does not recognize gain or loss
and increases basis in stock by their basis in debt

 If a debtor corporation issues stock to a creditor in
satisfaction of its debt, debtor is treated as having
satisfied debt with an amount of money equal to the
stock’s FMV

 In some situations, creditor may recognize gain or loss
on the exchange
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Cancellation of Debt Income:
Corporations vs. Partnerships

 Debt for Equity Exchange (Partnership Debtor):

 Debtor partnership is treated as having satisfied
debt with an amount of money equal to the FMV
of the partnership interest

 Non-recognition transaction for creditor; deferral
of any loss

20

Cancellation of Debt Income:
Corporations vs. Partnerships (Example)

 Owner owns 100% of Company

 Company has Note payable to
Owner of $1,000 and Owner has
$1,000 basis in Note

 Owner contributes Note to
Company and receives equity
worth $300, the total FMV of
Company

 If Company is a corporation, there
is no COD income

 If Company is a partnership, COD
income recognized of $700 with
no bad debt deduction

 Planning opportunity?

100%

Note
payable

of $1,000

Owner

Company

Management
Entity

1% 99%
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Tax Issues in Acquiring Distressed Debt

 In certain cases, acquirer may be required to
recognize taxable income with no cash (or
insufficient cash) to pay tax (i.e., phantom
income)

 Original Issue Discount (OID) and Market
Discount rules

 Loan Modification

 Foreclosures

22

Tax Issues in Acquiring Distressed Debt:
Original Issue Discount vs. Market Discount

 OID rules apply where Note is issued with a
stated interest rate less than the applicable
federal rate (AFR) or PIK interest

 OID rules require lender to recognize interest
income over the term of the Note

 Purchaser of Note steps into seller’s shoes
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Tax Issues in Acquiring Distressed Debt:
Original Issue Discount vs. Market Discount

 Market discount applies to purchase of existing
debt

 The excess of face amount of Note over the
purchaser’s basis in the Note is treated interest
equivalent

 Discount accrues on a straight line basis over
remaining life of Note unless taxpayer elects
constant yield accrual
 Allows taxpayer to defer more of the market discount

recognition

 Unlike OID, market discount is taken into income as
payments are made

24

Tax Issues in Acquiring Distressed Debt:
Loan Modification

 “Significant modification” of debt after
acquisition could trigger exchange treatment

 If basis is less than the face amount of the
Note, income recognition required

 What is a “significant modification?”

 Treasury Regulations contain a number of bright-
line tests and safe harbors

 Analysis requires all modifications to be viewed
in the aggregate
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Tax Issues in Acquiring Distressed Debt:
Foreclosures – Creditor’s Consequences

 Gain or loss recognized on difference between
FMV of property and basis in Note

 Not uncommon to pay less for Note than FMV
of collateral to compensate for foreclosure risks
(e.g., bankruptcy, legal costs, etc.)

 Gain on foreclosure sale can often be ordinary
income

26

Tax Issues in Acquiring Distressed Debt:
Foreclosures – Debtor’s Consequences

 Foreclosure on property is considered
exchange to the extent of FMV of property

 Gain or loss recognized on difference between
FMV of property and basis in assets

 If FMV of property is less than the amount of
the debt, and if the deficiency is forgiven, the
debtor recognizes COD income equal to the
deficiency (subject to possible exceptions)
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Net Operating Loss Limitations:
Corporations Outside of Bankruptcy

 Following an “ownership change”, corporation’s use
of pre-change NOLs are limited
 Ownership change occurs if one or more

shareholders who own at least 5% before or after a
transfer increase their ownership by more than 50
percentage points

 Annual NOLs limited to value of the corporation pre-
ownership change times the “long-term tax-exempt
rate” (2.67% currently)

 If corporation does not continue operations for at
least two years post-change, none of the NOLs can
be utilized post-change (retroactive to first post-
change tax year)

28

Net Operating Loss Limitations:
Corporations In Bankruptcy

 NOL limitations are relaxed for corporations reorganizing
under Title 11

 Shareholders and creditors of corporation prior to the change in
ownership must own stock after the change possessing at least
50% of the voting power and economic value of the corporation

 Creditors must generally have held debt at least 18 months prior
to bankruptcy filing or debt must have arisen out of ordinary
course of business of the debtor

 NOL carryforward does not include any interest paid or accrued
in the 3 taxable years prior to and the taxable year in which the
reorganization occurs

 A second ownership change within 2 years following
reorganization will cause the corporation to lose ability to utilize
any NOLs post-change (retroactive to first post-change tax year)
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Net Operating Loss Limitations
Shareholders

Corporation
FMV = $1,000,000
NOLs = $5,000,000

100%

Creditors

$3,000,000

 Assume Creditors convert debt to equity representing 75% of
the stock of Corporation

 Ownership change occurs
 Annual NOLs limited to $26,700 per year
 If Corporation is in bankruptcy, no annual NOL limitation is

applicable

30

Equity or Phantom Equity Incentive
Interests

 Incentive interest holders may hold equity or
phantom equity that is so far underwater they
lose motivation

 In many cases, new classes of incentive
interests can be created that have thresholds
based off of the distressed value

 Must be careful in structuring new equity or
phantom equity to ensure that immediate
taxable income (and possible penalties) will not
be recognized by management
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Q&A
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Philip Eisenberg
Partner

A leader in the Firm's energy, commercial and maritime litigation,

creditors rights and bankruptcy groups, Philip Eisenberg represents major

corporate clients focused on high profile offshore and oil and gas and

energy-related matters both domestically and internationally involving all

aspects of offshore matters, commercial dealings and regulatory agency

work. Mr. Eisenberg relies on his many years of experience in the

offshore and energy industry at ChevronTexaco, where he served in

various capacities including senior counsel.

Representative Experience
 Counsel to several major energy company and offshore Deepwater

groups for all aspects of contractual and liability matters; including

first response to major offshore casualties such as Petronius,

Thunderhorse and Typhoon; and joint interest matters related to the

Macondo Oil Spill Incident, drafting and negotiating drilling,

exploration and construction contracts; joint venture, partnership and

other transaction structures; insurance and indemnity matters; and

dispute resolution, including international arbitration.

 Extensive involvement in representing various creditor interests in

numerous oil and gas and energy related bankruptcies and

reorganizations including counsel to creditors or participation with

Unsecured Creditors Committees in such matters as Panaco,

TriUnion, Contour Energy, Kodiak, Cronus, Golden Oil, TDC

Energy, Watson Energy, Babcock and Wilcox, Forceenergy, WRT,

BT Operating, Sun Drilling, Reichmann Oil and Gas, Heritage

Standard, ATP Oil and Gas, Delta Petroleum and Capco Inc.

 Extensive involvement in representing various creditor interests in

marine company bankruptcies and restructurings including related to

Friede Goldman Halter, Superior Offshore, Deep Marine, Torch,

Inc., the Macondo Oil Spill Incident, GoodCrane Inc., MPF Inc. and

ODS International Inc.

 Recent involvement in several lawsuits and disputes arising from

property transactions; including the handling of preferential purchase

rights, areas of mutual interest, volumetric production payments,

determining responsibility for and securing funding of plugging and

abandonment obligations, insurance and indemnity provisions, and

production handling.

Professional History

2800 JPMorgan Chase Tower

600 Travis

Houston, Texas 77002

Direct Dial: (713) 226-1304

Direct Fax: (713) 229-2655

peisenberg@lockelord.com

Practices

Admiralty & Maritime

Bankruptcy, Restructuring &

Insolvency

Business Litigation & Dispute

Resolution

Energy

Energy Litigation

Energy Trading/Marketing

Environmental

International Energy

LNG

International Admiralty & Maritime

International Energy & Project

Finance

Energy

Industry Groups

Energy

Education

J.D., Louisiana State University Law

Center, 1984

B.S., Accounting, Brooklyn College,

1981

Bar Admissions

Texas, 2002

New York, 1986

Louisiana, 1984
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 Of Counsel, Locke Liddell Sapp LLP (2002-2003)

 Senior Counsel, ChevronTexaco (2001-2002)

 Senior Counsel, Texaco (1999-2001)

 Senior Attorney, Texaco (1993-1999)

 Attorney, Texaco (1986-1993)

Publications & Presentations
 Speaker, "Caution to the Unwary: The Fallout to the Drilling Industry

from the ATP Bankruptcy," 2014 IADC Contracts & Risk

Management Conference, October 15, 2014

 Co-Author, "Locke Lord QuickStudy: Fifth Circuit Holds Payments

Under Electric Requirements Contract Exempt from Preference

Avoidance," Locke Lord, August 21, 2012

 Speaker, "Joint Operating Agreements and Financial Distress,"

Council of Petroleum Accountants Societies' (COPAS) Joint Interest

Standing Committee Winter 2010 National Meeting, January 28, 2010

 Author, "Addressing the Current Fiscal Crisis from an Oil and Gas

Perspective: From Planning Issues Through Insolvency," 55 Rocky

Mt. Min. L. Inst. 33-1, 2009

 Co-Author, "Decommissioning/Plugging and Abandonment

Liabilities in Bankruptcy: What Priority Should They be Afforded?,"

published in conjunction with the Center for American and

International Law’s 57thAnnual Conference on Oil and Gas Law,

Spring 2005
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Omer F. "Rick" Kuebel, III
Partner

Rick Kuebel has extensive experience in oil, gas, and energy related

bankruptcies and corporate restructuring solutions. Mr. Kuebel has

represented numerous energy companies in business litigation or

arbitration matters and regulatory disputes involving oil and gas

exploration, development, transportation, refining and marketing.

Mr. Kuebel has acted as counsel in numerous commercial and regulatory

disputes arising from offshore exploration prospects including Macondo,

Atlantis, Thunder Horse, Petronius, Who Dat, Mad Dog, West Delta and

the Cook Inlet.

Additionally, he provides counseling for real and mineral property

transactions, including acquisitions, development, finance, joint

operations, and divestitures and represents creditors in commercial

collection litigation, property litigation, enforcement of security rights,

and bankruptcy litigation.

He has represented a number of major energy companies in energy or

energy-related industry restructurings and bankruptcies, including

Lyondell Basell, SemCrude, Flying J, Enron (North America), Getty

Petroleum Marketing, EOTT, ATP, Panaco, Contour Energy, TDC

Energy, Watson Energy, TransTexas Oil and Gas, Forcenergy, WRT,

Alma and Equinox, Rand Energy, NARCO, AP Green, Farmland

Industries, PG&E, Babcock and Wilcox, Bethlehem Steel, and Friede

Goldman Halter. In addition, he has formed or represented unsecured

creditor committees in several reorganizations for companies such as

Evans Industries, the Fairgrounds, WRT Energy, Jitney Jungle,

Delchamps, Forcenergy, Friede Goldman Halter, Orion Refining, Lundy

Enterprises, Valentine Paper and WFA (West Feliciana Paper Mill).

Professional Affiliations and Awards
 Named to Louisiana Super Lawyers by Law & Politics magazine (2008-

2015)

 Advisory Board Member, Institute for Energy Law

 Member, American Bankruptcy Institute

 Member, Turnaround Management Association

 Named, The Best Lawyers in America, Bankruptcy and Creditor-Debtor

Rights Law

 Recognized for Bankruptcy/Restructuring in Chambers USA, America's

Leading Lawyers for Business (2010-2014)

 Named, Top Lawyer in New Orleans, Bankruptcy Section, New

601 Poydras Street, Suite 2660

New Orleans, Louisiana 70130

Direct Dial: (504) 558-5155

Direct Fax: (504) 558-5200

rkuebel@lockelord.com

Practices

Bankruptcy, Restructuring &

Insolvency

Energy

Energy Litigation

Energy/Environmental

Oil & Gas

Energy

Industry Groups

Energy

Education

J.D., Loyola University School of

Law, New Orleans, 1992

B.A., Economics, Tulane University,

1986

Bar Admissions

Louisiana, 1992

Court Admissions

U.S. District Court for the Southern

District of Texas

U.S. District Court for the Eastern

District of Louisiana

U.S. District Court for the Middle

District of Louisiana

U.S. District Court for the Western

District of Louisiana

U.S. Court of Appeals for the Fifth

Circuit

U.S. District Court for the Southern

District of New York (pro hac vice)

U.S. District Court for the District of

Delaware (pro hac vice)
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Orleans Magazine (2009-2014)

Publications & Presentations
 Speaker, "Caution to the Unwary: The Fallout to the Drilling Industry

from the ATP Bankruptcy," 2014 IADC Contracts & Risk

Management Conference, October 15, 2014

 Bankruptcy Faculty, "RMMLF Short Course on Federal Offshore Oil

& Gas Leasing and Development," January 24, 2013

 Co-Author, "Locke Lord QuickStudy: Fifth Circuit Holds Payments

Under Electric Requirements Contract Exempt from Preference

Avoidance," Locke Lord, August 21, 2012

 Co-Author, "Locke Lord QuickStudy: Stern v. Marshall," Locke Lord,

June 27, 2011

 Panelist, "Bankruptcy Issues for Today’s Litigators," Institute for

Energy Law 61st Annual Oil and Gas Law Conference, February 18,

2010

 Author, "Decommissioning/Plugging and Abandonment Liabilities in

Bankruptcy: What Priority Should It Be Afforded?," January 18, 2006

U.S. District Court for the Northern

District of Texas

U.S. District Court for the Southern

District of Mississippi (pro hac vice)
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David Patton
Partner

David Patton is co-chair of the Firm's Energy Practice Group. He has

over 35 years of experience in various legal aspects of the oil and gas

industry, including acquisitions and sales of assets or equity interests,

drafting and negotiating leases, contracts, and agreements related to field

operations. Mr. Patton has represented clients in connection with surface

use conflicts, day to day exploration and development activities, and the

resolution of oil and gas disputes. In addition, he was lead attorney in

over $4 billion in oil and gas property transactions in 2011-2013. He is a

frequent speaker on oil and gas issues and is active in the Rocky Mountain

Mineral Law Foundation and the State Bar of Texas.

Professional Affiliations and Awards
 Fellow, Texas Bar Foundation

 Named to Houston Business Journal's "Who's Who in Energy" (2013)

 Sustaining Life Member, Texas Bar Foundation

 Named, 2012 Houston Oil & Gas Law Lawyer of the Year by Best

Lawyers

 Named, Nationwide Leader, Litigation: Energy & Natural Resources,

Chambers USA's Leading Lawyers in America

 Named, Best Lawyers in America, Oil and Gas Law (2010 - 2015)

 Named, Super Lawyer by Texas Monthly magazine (2011 - 2013)

 Program Chair, State Bar of Texas Oil, Gas and Energy Resources

Law Section 75th Anniversary Celebration (October 2013)

 Program Chair, Rocky Mountain Mineral Law Foundation 59th

Annual Institute, Spokane, Washington (July 2013)

 Program Chair, Ernest E. Smith Oil, Gas and Mineral Law Institute,

University of Texas, (2009 & 2011)

 Planning Committee, Ernest E. Smith Oil, Gas and Mineral Law

Institute, University of Texas (2009 - 2012)

 Planning Committee, State Bar of Texas Advanced Oil, Gas and

Energy Resources Course (2008 - 2012)

 Planning Committee, State Bar of Texas Advanced Real Estate

Drafting Course (2009)

 Executive Committee, Rocky Mountain Mineral Law Foundation

(2009 - 2011)

 State Bar of Texas Oil, Gas and Energy Resources Law Section

 Chair (2014 - 2015)

 Chair Elect (2013 - 2014)

 Vice Chair (2012 - 2013)

2800 JPMorgan Chase Tower

600 Travis

Houston, Texas 77002

Direct Dial: (713) 226-1254

Direct Fax: (713) 229-2539

dpatton@lockelord.com

Practices

Corporate

Energy

Oil & Gas

Energy

Industry Groups

Energy

Education

J.D., University of Houston Law

Center, 1977

B.A., The University of Texas at

Austin, 1973

Bar Admissions

Texas, 1977



David Patton

Selected Attorneys | 6 |

 Secretary (2011 - 2012)

 Treasurer (2010 - 2011)

 Editor, State Bar of Texas Oil, Gas and Energy Resources Law

Section Report (2009 - 2010)

 Member, State Bar of Texas

 Council of the Oil, Gas and Energy Resources Law Section (2007 -

2014)

 Trustee, Rocky Mountain Mineral Law Foundation (representing

State Bar of Texas, 2009 - 2014); (2003 - 2006, at large)

 Other RMMLF Activities:

Member Site Selection Committee

Member Special Institutes Committee

 Chairman, Houston Regional Planning Committee, Annual

Institutes (2002 - 2013)

 Advisory Director, Center for American and International Law

 Member, Advisory Board of the Texas Journal of Oil, Gas and

Energy Law

 Member, Houston Bar Association

 Member, College of the State Bar of Texas

 Director, South Texas Chapter, Federal Bar Association (2002 - 2005)

 Member, Board of Litigation of Mountain States Legal Foundation

(2006 - 2008)

 Oil & Gas Co-Chairman, Rocky Mountain Mineral Law Foundation

Annual Institute (2004)

Publications & Presentations
 Co-Author, "Locke Lord QuickStudy: No Duty to Protect the Levee

Districts’ Interest in the “Buffer Zone”," Locke Lord LLP, March 4,

2015

 Contributor, "Locke Lord's Energy Calendar 2013

(September/October)," Locke Lord, August 29, 2013

 Contributor, "Locke Lord's Energy Calendar 2013 (July/August),"

Locke Lord, July 27, 2013

 Contributor, "Locke Lord's Energy Calendar 2013 (May/June),"

Locke Lord, April 30, 2013

 Contributor, "Locke Lord's Energy Calendar 2012

(November/December)," Locke Lord, October 30, 2012

 Contributor, "Locke Lord's Energy Calendar 2012

(September/October)," Locke Lord, August 30, 2012

 Contributor, "Locke Lord's Energy Calendar 2012 (July/August),"

Locke Lord, July 3, 2012

 Contributor, "Locke Lord's Energy Calendar 2012 (May/June),"



David Patton

Selected Attorneys | 7 |

Locke Lord, April 27, 2012

 Contributor, "Locke Lord's Energy Calendar 2012 (March/April),"

Locke Lord, February 28, 2012

 Speaker, "Dealing With Financial Distress in the Energy Industry,"

Rocky Mountain Mineral Law Foundation Special Institute, February

2010

 Author, "2009 Supplemental Index By Topic," State Bar of Texas Oil,

Gas and Energy Law Section Report, September 15, 2009

 Author, "Expansion of Chapter 92 of Texas Natural Resources

Code," State Bar of Texas Oil, Gas and Energy Law Section Report,

June 2008

 Speaker, "Doing the Deal: Buying and Selling Offshore and Onshore

Oil and Gas Properties," Institute for Energy Law Annual Meeting,

2008

 Speaker, "Surface Damage Acts and the Accommodation Doctrine,"

Ernest E. Smith Oil, Gas and Mineral Law Institute, University of

Texas, April 2008

 Speaker, "Continuing Liability of a Lessee After Assignment," Rocky

Mountain Mineral Law Foundation Annual Institute, July 2007

 Speaker, "Oil & Gas Agreements—The Production and Marketing

Phase," Rocky Mountain Mineral Law Foundation Special Institute,

2005

 Speaker, "Oil and Gas Issues and Conflicts with Surface Use

(Including Surface Waivers)," South Texas College of Law Real Estate

Conference, June 2005

 Speaker, "Operating Agreements and Other Agreements Among

Production Owners—Developing the Prospect After the Test Well,"

Rocky Mountain Mineral Law Foundation Special Institute: Oil &

Gas Agreements: The Production and Marketing Phase, May 2005

 Speaker, "Negotiating a Surface Use Agreement for Private Lands,"

Rocky Mountain Mineral Law Foundation Special Institute:

Development Issues and Conflicts in Modern Gas and Oil Plays,

November 2004

 Speaker, "Development Issues in Modern Oil & Gas Plays," Rocky

Mountain Mineral Law Foundation Special Institute, 2004

Community Involvement
 Past Chairman, Baseball USA

 Past President, Spring Branch Memorial Sports Association
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Ken Simon
Partner

Ken Simon practices tax and corporate law and is the Managing Partner

of the Firm's Houston office. Mr. Simon has experience representing

purchasers, sellers, issuers, and investors in connection with acquisitions,

mergers, joint ventures and dispositions, and public offering and private

placement of debt and equity securities. He focuses on the representation

of entrepreneurs and private equity, and the use of limited partnerships,

master limited partnerships, joint ventures, limited liability companies, and

other business entities. Mr. Simon also represents individuals and business

enterprises in federal, state, and local tax planning for a variety of

complex transactions and financings. He holds leadership positions at

Locke Lord and in the Houston community.

Representative Experience
 Represent institutional investors, developers, sponsors, promoters

and individuals in negotiating complex partnership agreements,

limited liability company agreements, and shareholder and buy-sell

arrangements.

 Represent investors and sponsors in negotiating governing

documents and analyzing related tax issues in connection with

investments in private equity funds, hedge funds and other alternative

investment vehicles.

 Represent master limited partnerships in structuring, tax and

partnership matters, including analysis of formation, reorganization

and securities offerings issues.

 Represent employees and senior executives in structuring and

implementing tax deferred compensation arrangements and other

incentive compensation and equity plans.

 Serve as primary tax counsel to various types of tax exempt

organizations, including large non-profit organizations.

 Represent individuals and entities in connection with federal income

tax controversies with the Internal Revenue Service, including

assistance at all administrative levels and in litigation.

Professional History
 Partner, Locke Lord LLP

 Managing Partner, Houston Office (2011 - Present)

 Co-Financial Partner, Locke Lord LLP (2007 - Present)

 Management Committee Member, Locke Liddell & Sapp LLP (2000 -

2007)

2800 JPMorgan Chase Tower

600 Travis

Houston, Texas 77002

Direct Dial: (713) 226-1410

Direct Fax: (713) 229-2501

ksimon@lockelord.com

Practices

Tax

Corporate

Employee Benefits & Executive

Compensation

Investment Adviser and Fund

Management

Mergers and Acquisitions

Private Equity

Retail

Tax Controversy

Industry Groups

Retail

Education

J.D., with high honors, The University

of Texas School of Law, 1984

Beta Gamma Sigma

Phi Delta Phi

Order of the Coif

B.B.A., with highest honors,

Accounting, The University of Texas

at Austin, 1982

Bar Admissions

Texas, 1985

Court Admissions

U.S. Tax Court
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 Administrative Partner, Locke Liddell & Sapp LLP (1995 - 2002)

 Certified Public Accountant, State of Texas (1986)

Professional Affiliations and Awards
 Member, State Bar of Texas

 Past Chair, Partnership and Real Estate Tax Committee

 Member, Houston Bar Association

 Board of Directors, Tax Section

 Member, American Bar Association

Member, Committee on Partnerships, Section of Taxation

 Member, American Institute of Certified Public Accountants

 Member, Texas Society of Certified Public Accountants

 Named, The Best Lawyers in America, Tax Law (2013-2015)

Publications & Presentations
 Speaker, "The Current Landscape for Master Limited Partnerships,"

Locke Lord LLP Energy Breakfast, September 17, 2013

Community Involvement
 Chair, Board of Directors, Make-A-Wish Foundation (2011 - 2012)

Member, Executive Committee (2010 - 2012)

 Member, Board of Directors, Greater Houston Partnership

 Member, Board of Directors, Central Houston

 Member, Board of Directors, Teach for America

 Member, Board of Directors, Catching Dreams Foundation

 Member, Board of Trustees, The Kayser Foundation

 Secretary/Treasurer

 Congregation Beth Israel

 Past Member, Board of Trustees

 Chair, Leadership Development Committee (2007 - 2010)

 American Heart Association

 Past Member, Board of Directors

 Arthritis Foundation, Houston Chapter

 Past Member, Board of Directors

 Graduate of Center for Houston’s Future Leadership Forum
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Bill Swanstrom
Partner

Bill Swanstrom serves as co-chair of the Firm’s Energy Practice Group.

He has over 25 years of experience working with energy companies in

their significant acquisition, divestiture, project development and finance

activities. He is a regular speaker and writes on energy M&A and project

development issues. Mr. Swanstrom also has substantial experience in

energy private equity transactions, representing both investors and

companies. He is a regular speaker and writes on energy M&A and project

development issues. Mr. Swanstrom is recognized in Chambers USA as “an

incredibly talented lawyer who is an excellent resource for clients.”

Representative Experience
 Represented The Energy & Minerals Group in its formation of a joint

venture to develop midstream infrastructure in the Utica Shale.

 Represented Helix Energy Solutions Group in the $620 million sale of

its oil and gas subsidiary to Talos Energy.

 Represented Martin Midstream Partners L.P. in its $275 million sale

of East Texas and Northwest Louisiana natural gas gathering and

processing assets to CenterPoint Energy.

 Represented Eagle Rock Energy Partners, L.P. in its acquisition of

processing plants and a 2,500 mile gathering system from BP America

Production Company.

 Represented Crestwood Midstream Partners LP in its $900 million

acquisition of Quicksilver Gas Services, a publicly-traded master

limited partnership, its $338 million acquisition of midstream assets

from Frontier Gas Services, LLC, and its $377 million acquisition of

midstream assets from Antero Resources.

 Represented High Sierra Energy, LP in its merger with NGL Energy

Partners LP.

 Represented The Energy & Minerals Group, a large energy private

equity fund, in a $700 million joint venture with MarkWest Energy

Partners to develop gathering and processing assets in the Marcellus

Shale and in its subsequent $2 billion sale of its interest to MarkWest

Energy.

 Represented Veolia in its sale of its marine services division to

Brasbunker.

 Represented Zephyr Gas Services (a portfolio company of Dorado) in

its $185 million sale to Regency Energy Partners.

 Representing major integrated energy company in its development of

one of the largest proposed wind farms in the world.

 Represented NATCO in its $800 million stock-for-stock merger with

2800 JPMorgan Chase Tower

600 Travis

Houston, Texas 77002

Direct Dial: (713) 226-1143

Direct Fax: (713) 229-2518

bswanstrom@lockelord.com

Practices

Corporate

Energy

Alternative & Renewable Energy

Electric Power Industry

Energy Trading/Marketing

International Energy

LNG

Midstream/Pipeline

Refining/Petrochemical

Global Investment

Mergers and Acquisitions

Private Equity

International

International Corporate &

Commercial Transactions

International Energy & Project

Finance

Education

J.D., with high honors, The University

of Texas School of Law, 1988

Chancellors,

Order of the Coif,

Texas Law Review

B.A., summa cum laude, English and

Economics, Southern Methodist

University, 1984

Phi Beta Kappa

Bar Admissions

Texas, 1988
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Cameron.

 Acting as project counsel in representing the Rockies Express joint

venture in developing the largest gas pipeline built in the U.S. in the

last 25 years.

 Represented a large domestic electricity generation company in a

series of power plant sales totaling approximately 1500 MW in

generation.

 Represented PSI in its acquisition of gas processing assets from

Williams.

 Worked with Caledonia Gas Storage in its sale to Iberdrola.

 Represented Parsons E&C (one of the largest U.S. engineering

companies in the energy business) in its $240 million sale to The

Worley Group, an Australian company in the same business. Have

continued to represent the combined company – WorleyParsons - in

a number of acquisitions both domestically and internationally.

 Represented major energy company in its acquisition of 1700 MW of

electricity generation assets in New York for purchase price in excess

of $1 billion.

 Represented ONEOK in its $1.4 billion acquisition of Koch’s NGL

assets.

 Represented major international commodity company in its $150

million acquisition of TEPPCO’s ownership interest in Mont Belvieu

Storage Partners, which owns significant NGL storage and

transportation assets.

 Represented a major private equity fund in its acquisition and

subsequent sale of a Gulf Coast oilfield services company for over

$100 million.

 Represented the largest independent gas storage company in the U.S.

in its recapitalization transaction with one of the world’s largest

private equity funds.

Professional History
 Partner, Locke Lord LLP

Professional Affiliations and Awards
 Executive Committee, Greater Houston Energy Collaborative (part of

the Greater Houston Partnership)

 Co-Chair, Energy Policy Council, Greater Houston Partnership

 Recognized as one of the Top 5 M&A lawyers in Texas in Texas

Lawyer’s 2012 Go-To Lawyer Guide

 Board of Directors, Institute for Energy Law

 Steering Committee, Houston Technology Center Energy Initiative
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 Executive Committee, Global Energy Management Institute

 Board of Directors, Rice Alliance

 Member, University of Houston Energy Advisory Board

 Fellow, Texas Bar Foundation

 Member, Federal Energy Bar Association

 Member, Houston Bar Association

 Member, State Bar of Texas

 Recognized as One of the Top Mergers and Acquisitions Attorneys in

Texas by Chambers USA

 Recognized as Texas Super Lawyer by Texas Monthly Magazine

 Named, The Best Lawyers in America, Energy Law (2013-2014)

Publications & Presentations
 "Locke Lord's Bill Swanstrom Named to HBJ's '2014 Who’s Who in

Energy'," October 3, 2014

 Presenter, "Mexican Energy Reforms - Current Reforms Affecting

the Oil & Gas Industry," Locke Lord LLP CLE, September 23, 2014

 "Energy Transactional Issues Focus of Law360 Q&A With Locke

Lord’s Bill Swanstrom," July 21, 2014

 Speaker, "The Current Landscape for Master Limited Partnerships,"

Locke Lord LLP Energy Breakfast, September 17, 2013

 Contributor, "Locke Lord's Energy Calendar 2013

(September/October)," Locke Lord, August 29, 2013

 Contributor, "Locke Lord's Energy Calendar 2013 (July/August),"

Locke Lord, July 27, 2013

 Contributor, "Locke Lord's Energy Calendar 2013 (May/June),"

Locke Lord, April 30, 2013

 Summit Chair, "Infocast 7th Annual Midstream Summit," February

26, 2013

 Contributor, "Locke Lord's Energy Calendar 2012

(November/December)," Locke Lord, October 30, 2012

 Contributor, "Locke Lord's Energy Calendar 2012

(September/October)," Locke Lord, August 30, 2012

 Summit Chair, "Infocast Marcellus & Utica Infrastructure Summit,"

July 11-12, 2012

 Moderator, "How to Overcome the Transportation Network

Bottlenecks of the Eagle Ford Shale," Eagle Ford Infrastructure

Finance & Development Summit, San Antonio, June 20-21, 2012

 Moderator, "Eagle Ford, Permian, Avalon, Bone Springs and

Wolfcamp Session," 5th Annual Platts Midstream Development &

Management Conference, Houston, May 8-9, 2012

 Moderator, "MLP Perspectives: New Developments, New
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Opportunities," Infocast’s 6th Annual Midstream Summit, Houston,

February 1, 2012

 Presenter, "Infrastructure REITs in the Energy Industry," Locke Lord

LLP CLE, January 12, 2012

 Moderator, "Bakken Infrastructure Investment Opportunities for

Capital Providers," Infocast Bakken Infrastructure Finance &

Development Summit, Denver, October 24-26, 2011

 Presenter, "Infrastructure REITs in the Energy Industry," Locke Lord

LLP CLE, October 20, 2011

 Moderator, "Private Equity and Investment Perspectives Regarding

Marcellus Infrastructure," Infocast Marcellus Infrastructure Finance

& Development Summit, Pittsburgh, October 3-5, 2011

 Moderator, "Producer Requirements – What Midstream

Infrastructure is Needed and Where?," 4th Annual Platts Midstream

Development & Management Conference, Houston, May 12-13, 2011

 Moderator, "Private Equity Perspectives on the Market," Infocast 5th

Annual Midstream Summit, Houston, March 1-3, 2011

 Moderator, "M&A, JVs, and MLPs – Climate and Recent Activity,"

3rd Annual Platts Midstream Development & Management

Conference, Houston, May 20-21, 2010

 Moderator, "Equity Investors’ Perspectives on Distressed Deals,"

Infocast Distressed Gas Asset Acquisition Symposium, Houston,

November 10, 2009

 Moderator, "Wind Power—Regulatory, Infrastructure and Workforce

Issues," Texas/European Union Wind Energy Symposium, College

Station, Texas, October 27, 2009

 Co-Author, "Private Equity Helps Projects Through Rough Patch,"

National Law Journal, October 26, 2009

 Moderator, "Private Equity’s Perspectives on Investment

Opportunities in Midstream Projects, including Pipelines, NGL,

Storage and LNG Terminals," Infocast Pipeline Renaissance Summit,

Houston, June 10-12, 2008

 Presenter, "Texas Energy Policy: What Government Leaders Need to

Know," Locke Lord LLP CLE (Houston), February 21, 2008

Community Involvement
 Executive Committee and Board of Directors, Junior Achievement

 Board of Directors, Texas Business Hall of Fame

 Board of Directors, Society for the Performing Arts



Locke Lord is one of the world’s preeminent energy law firms. Our extensive industry experience dates back to the opening 
of the Firm’s Houston office in the early 1900s. As the industry evolved globally, Locke Lord has actively represented clients in 
all aspects of the energy value chain.

Additionally, Locke Lord’s first-rate international team of bankruptcy, restructuring, insolvency and tax lawyers in offices 
around the world provides experience and depth in virtually every aspect of energy bankruptcy matters. Our representations 
include oil & gas companies, power plants, marine companies, drilling contractors and state senate committees. Our deep 
capabilities in energy-related bankruptcies allow for extensive involvement in commercial collection litigation, property 
litigation, enforcement of security rights, bankruptcy litigation, cancellation of indebtedness and related tax issues. Our team 
provides counseling for distressed transactions, including distressed asset acquisitions and divestitures, joint operations, 
regulatory implications, tax consequences and other financial and tax risks. 

We are pleased to present our full spectrum of services to you. Our representations include:

• The Official Committee of Unsecured Creditors of WBH Energy, LP

• The Trustee in the liquidation and disposition of major energy-related assets.

•  Various creditor interests in numerous oil and gas and energy related bankruptcies and reorganizations including counsel to 
creditors or participation with Unsecured Creditors Committees in such matters as Panaco, TriUnion, Contour Energy, Kodiak, 
Cronus, Golden Oil, TDC Energy, Watson Energy, Babcock and Wilcox, Forceenergy, WRT, BT Operating, Sun Drilling, 
Reichmann Oil and Gas, Heritage Standard, ATP Oil and Gas, Delta Petroleum, Capco Inc., Lyondell Basell, SemCrude, Flying J, 
Enron (North America), Getty Petroleum Marketing, EOTT, TransTexas Oil and Gas, Alma and Equinox, Rand Energy, NARCO, 
AP Green, Farmland Industries, PG&E, Bethlehem Steel, Virgin Oil/Offshore and Friede Goldman Halter.

•  CITGO Petroleum Corporation, the chairman of the Official Committee of Unsecured Creditors in the CIC Industries bankruptcy.

•  El Paso Electric Company in its Chapter 11 bankruptcy.

•  Numerous power producers and swap contract counter-parties in connection with the Chapter 11 bankruptcy of Enron 
Corporation and its affiliates.

•  Gazpromneft in the multi-billion dollar bankruptcy of the Yukos Oil Company and certain affiliates.

•  A generator and major nuclear power plant participant in the Cajun Electric bankruptcy.

•  The California State Senate Utility Committee in the California electricity crisis.

•  Several major energy company and offshore Deepwater groups on all aspects of contractual and liability matters; including 
first response to major offshore casualties such as Petronius, Thunderhorse and Typhoon.

•  Various creditor interests in marine company bankruptcies and restructurings related to Superior Offshore, Deep Marine, 
Torch, Inc., the Macondo Oil Spill Incident, GoodCrane Inc., MPF Inc. and ODS International Inc.

•   The Administrators of various UK subsidiaries of Enron in connection with cross-netting agreements entered into  
pre-administration.

Managing Energy Sector Distress
BANKRUPTCY & RESTRUCTURING TEAM OFFERS LONG-TERM STRATEGIES



BANKRUPTCY & RESTRUCTURING TEAM  
OFFERS LONG-TERM STRATEGIES

•  Representing a major offshore drilling contractor with operations in the Gulf of Mexico in its  
Chapter 11 case.

•  Counseled and resolved a lawsuit brought by a Chapter 11 post-confirmation Litigation Trust 
against a major energy company seeking over $1.3 billion as a purported fraudulent transfer.

About the Firm

Locke Lord Edwards is a full-service, international law firm that ranks among The American Lawyer’s 
top U.S. law firms, created by the merger of Locke Lord LLP and Edwards Wildman Palmer LLP in 
January 2015. Our team of approximately 1,000 lawyers has earned a solid reputation in complex 
litigation, regulatory and transactional work.
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CAUTION TO THE UNWARY:
THE FALLOUT TO THE DRILLING INDUSTRY

FROM THE ATP BANKRUPTCY

Phil Eisenberg

Omer F. (Rick) Kuebel, III

October 15, 2014

INTRODUCTION

This presentation will include a discussion of:

a) how ATP arrived at the brink of bankruptcy;

b) the industry conditions that existed at the time;

c) the domino effect of the ATP Bankruptcy filing;
and

d) where industry will go from here

-2-
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FINANCIAL RISKS

• No Payment or Delayed Payment for pre-
petition and post-petition services

• Loss or Impairment of Security Rights

a) Priming Liens

b) Loss of collateral and/or value on liens

c) Re-characterize ORRIs

-3-

FINANCIAL RISKS

• Litigation Expense/Exposure

a) Preference payments

b) Work or services provided

c) Inclusion in collateral litigation

• Critical Vendor Status

a) Service providers forced to work based on automatic
stay

-4-
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BACKGROUND

• ATP acquired and developed properties with proven
undeveloped reserves in the Gulf of Mexico, North
Sea and Eastern Mediterranean Sea

• As of December 31, 2009, ATP had leasehold and
other interests in 62 offshore blocks and 104 wells of
which ATP was then operating a total of 93

• As of March 16, 2010, ATP owned an interest in 36
platforms, including two floating production facilities:
the ATP Innovator, located in the Gulf of Mexico at
ATP’s Gomez Hub, and the ATP Titan, also in the Gulf
of Mexico at ATP’s Telemark Hub

-5-

BACKGROUND

• On April 19, 2010, ATP raised $1.5 Billion
by selling unregistered private notes to
institutional investors

• The next day, April 20, 2010, the drilling
rig Deepwater Horizon exploded and sank
in the Gulf of Mexico fracturing the drill
pipe and creating the largest oil spill in
U.S. history

-6-
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BACKGROUND
• In response, the U.S. Department of Interior

issued two moratoria that halted all drilling at
depths greater than 500 feet between May 6,
2010 and October 12, 2010 and then
instituted new rules and regulations
conditioned on additional testing, training and
compliance

• The moratoria and new rules effectively
halted all of ATP’s exploration and
development operations in the Gulf of Mexico
in 2010 and the six wells scheduled to be
drilled were postponed

-7-

BACKGROUND

• In addition to the timing delays from the moratoria, ATP
experienced operational difficulties when it began drilling
its wells and liquidity constraints from its ongoing capital
program, which included an offshore facility called the
“Octobuoy” destined for the North Sea and with regard to
its Clipper project

• In connection with the liquidity constraints, ATP granted
various Overriding Royalty and New Profits Interest on
its Gulf of Mexico projects. ATP offered to secure drilling
and other services through a grant of ORRIs

-8-
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BACKGROUND

• On the face of its audited financials for the
quarterly period ending March of 2012, ATP
total assets scheduled at $3,638,399,000,
including $3,221,049,000 in net asset value
for oil and gas properties

• At the time, based on its net worth and
financial condition, ATP qualified with BOEM
as an exempt company with regard to
supplemental bonding requirements for
offshore decommissioning in the Gulf of
Mexico

-9-

BIG PICTURE FINANCIAL STRUCTURE
FOR ATP PRIOR TO BANKRUPTCY

• 1st lien debt ($366 million)

• 2nd lien noteholders ($1.5 billion)

• Various overriding royalty and net profits interests
(greater than $489 million)

• Exempt status from supplemental bonding for plugging
and abandonment (no supplemental bonds)

• Significant producing undeveloped reserves (both
approved producing and undeveloped @76 MMBOE in
the Gulf of Mexico and 42.9 MMBOE overseas)

-10-
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ATP FILES FOR CHAPTER 11
BANKRUPTCY RELIEF

• In late summer 2012, ATP ran out of cash
before ATP could complete its Clipper project
and generate revenues necessary to remedy
its liquidity position and the first lienholders
would not advance additional funds without
additional protections to do so

• ATP filed for bankruptcy under Chapter 11 on
August 17, 2012

• As part of the bankruptcy filing, ATP obtained
what is known as Debtor-in-possession
financing, or what is colloquially called a DIP
loan

-11-

FINAL STRUCTURE AFTER
CHAPTER 11 FILING

• DIP Loan with rollup to finance ongoing
operations and Clipper project

• BOEM withdrawal of exempt status from
supplemental bonding

• Overriding Royalty and Net Profit Interests
asserting priority in payment

• Significant liens filed and insufficient cash to
fund all payments, including to Critical Vendors

-12-
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THREE TO FOUR MONTHS INTO
BANKRUPTCY FOR ATP

• Time delay and significant cost overruns in
bringing Clipper project online

• Additional BOEM demands for supplemental
bonding including reassessment of exposure
for deepwater properties raising bonding needs
from $80 million to over $500 million

• Delayed sales process with insufficient interest

• Lawsuits filed by ATP to recharacterize ORRI
and Net Profits as financings that could be
rejected in bankruptcy instead of real rights

-13-

THE ONGOING BANKRUPTCY
PROCESS

• The DIP Lender was able to credit bid
and cherry picked viable ATP assets and
also kept a large deficiency claim

• BOEM allowed ATP to abandon its rights
to assets that were not being picked up
by the DIP Lender so plugging and
abandonment went to co-owners or
predecessors in title and ORRI and Net
Profit Interests on these properties were
wiped out

-14-
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THE ONGOING BANKRUPTCY
PROCESS

• ATP converted from Chapter 11 reorganization
to Chapter 7 liquidation and presently has
limited funds

• Administrative Claimants are having increasing
difficulty being paid due to limited funds and
challenges to administrative status

• Lien claimants are being wiped out to the
extent not senior to first lien at time of DIP
financing

-15-

CONSIDERATIONS

• Focused financial and legal analysis
of counter parties

• Act like a bank in securing your rights
and verifying the priority of your
security

• Utilize bankruptcy protections such as
§ 365 executory contract assumption
and critical vendor status

-16-
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Conclusion/Q&A
Phil Eisenberg (Houston)

peisenberg@lockelord.com

713-226-1304

Omer F. (Rick) Kuebel III (New Orleans)

rkuebel@lockelord.com

504-558-5155

Attorney Advertising.
Locke Lord LLP disclaims all liability whatsoever in relation to any materials or information provided. This
presentation is provided solely for educational and informational purposes. It is not intended to constitute
legal advice or to create an attorney-client relationship. If you wish to secure legal advice specific to your
enterprise and circumstances in connection with any of the topics addressed we encourage you to
engage counsel of your choice.
© 2014 Locke Lord LLP
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Bankruptcy M&A: Acquiring Assets Through the
Bankruptcy Process

Courtney E. Barr

Aaron C. Smith

2

Contents
I. Introduction to Bankruptcy Chapters,

Terminology and Claim Types
A. Bankruptcy Chapters
B. Common Concepts and Terms
C. Absolute Priority Rule: Order of Payment of Claims

II. Acquiring Assets Out of Bankruptcy

A. Benefits of Acquiring Assets Out of Bankruptcy
B. Overview of Bankruptcy Sale Process
C. Submission of Bids & the Auction
D. Contract Assumption, Rejection, and Assumption and Assignment
E. Sale Hearing & Entry of the Sale Order
F. Post-Sale Hearing Issues
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I. Introduction To Bankruptcy Chapters,
Terminology And Claim Types

A. Bankruptcy Chapters
1. Chapter 7 – Liquidation

2. Chapter 11 – Reorganization

B. Common Concepts and Terms
1. Automatic Stay

2. Cash Collateral Use
a) Adequate Protection Requirement

b) Grant of Liens on Unencumbered Property to Protect Against Diminution in Value of Collateral

3. DIP Financing
a) Grant of Administrative Claim Status

b) Lien on Unencumbered Assets

c) Junior Lien

4

I. Introduction To Bankruptcy Chapters,
Terminology And Claim Types (cont.’d)

C. Absolute Priority Rule: Order of Payment of Claims

1. No Claims in a Class are Paid Until Claims in Superior,
Higher Priority Classes are Paid in Full.

2. Classes of Claims
• Secured

• Administrative

• Priority Unsecured

• General Unsecured

• Equity
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II. Acquiring Assets Out Of Bankruptcy

A. Benefits of Acquiring Assets Out of Bankruptcy
1. Ability to Coordinate with, and Bind, if Necessary, Various

Constituents

2. Transparency to the Process

3. Assets are Delivered to Buyer “Free & Clear” Pursuant to a
Federal Court Order

4. Ability of Buyer to “Cherry Pick” Favorable Executory
Contracts & Unexpired Leases

6

B. Overview of Bankruptcy Sale Process
1. Auction is Typical, But a Bankruptcy Sale May Occur

Without an Auction

2. Auction Sales May Be Conducted With or Without a
Stalking Horse Purchaser

3. Timeline – Process Usually Requires a Minimum of 60 Days

a) Bid & Auction Procedures Approval

b) Due Diligence Period

c) Auction

d) Sale Hearing & Court Approval

II. Acquiring Assets Out Of Bankruptcy (cont’d.)
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5. Participating as a Stalking Horse vs. Non-Stalking
Horse at Auction

a) Stalking Horse has More Control Over the Sale Process

• Seat at the Table From the Beginning to Negotiate
APA & Bid Procedures, Including Bid Protections and
Time for Others to Conduct Due Diligence

• More Time to Conduct Due Diligence (subject to
Financial Considerations)

• Receives Updated, Current Reports about Operations

II. Acquiring Assets Out Of Bankruptcy (cont’d.)

8

b) Downside: Stalking Horse Incurs Additional Costs
and Fees of Professionals Because of Its Involvement
from the Beginning of the Sale Process

II. Acquiring Assets Out Of Bankruptcy (cont’d.)
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C. Submission of Bids & the Auction

Step 1: Bidding & Auction Procedures are Approved

• Bidding & Auction Procedures (“Bidding Procedures”)
are comprised in a single document.

• Court Approval of the Bidding Procedures is Required,
after Notice and a Hearing (such approval is granted by
way of what is commonly referred to as the “Bidding
Procedures Order”).

• Certain Bid Protections & Perks are Offered to the
Stalking Horse: Break-Up Fee, Expense
Reimbursement, and Automatic Designation of Bid as a
“Qualified Bid.”

II. Acquiring Assets Out Of Bankruptcy (cont’d.)

10

Step 2: Competing Bidder Must Meet the Requirements of
an “Acceptable Bidder” to Conduct Due Diligence of the
Debtor.

• Items Required to Be Deemed an Acceptable Bidder
Eligible to Conduct Due Diligence of the Debtor:

a) Executed Confidentiality Agreement;

b) Non-Binding Indication of Interest; and

c) Preliminary Proof of Financial Capacity to Close a
Proposed Transaction

II. Acquiring Assets Out Of Bankruptcy (cont’d.)
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Step 3: Acceptable Bidders Must Submit a Qualified Bid to
Participate at the Auction. A Qualified Bid is:

• Written & Irrevocable: Consists of an APA Executed by the
Competing Bidder in a Form Substantially Similar to the APA
Executed by the Stalking Horse.

• Good Faith Deposit (typically 10% of the Proposed Purchase Price).

• Demonstrated Financial Capacity.

• Identity & Contact Information of Each Entity Participating in
Connection with the Submitted Bid.

• Proof of Corporate Authority to Submit Bid and Close Possible
Transaction.

• Consent to Bankruptcy Court Jurisdiction.

• Minimum Cash Component of Qualified Bid Must Be Equal to or
Greater Than the Initial Overbid + Break-Up Fee + Expense
Reimbursement.

II. Acquiring Assets Out Of Bankruptcy (cont’d.)
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Step 4: Auction Occurs if a Qualified Bid (other
than the Stalking Horse Bid) is Received.

• Conduct of Auction & What to Expect
• When? Where? Who May Attend?

• How? Bidding Procedures Govern the Conduct of the Auction.

a) Determination of Starting, or Floor Bid

b) Auction Commences & Subsequent, Higher Bids Meeting the Minimum
Bidding Increment Requirement are Submitted

c) Selection of Successful Bidder

d) Designation of Back-Up Bidder

Step 5: After Auction Concludes, Bankruptcy Court Will
Hold a Hearing to Consider the Proposed Sale and, if it is
Approved, Enter a Sale Order.

II. Acquiring Assets Out Of Bankruptcy (cont’d.)
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D. Contract Assumption, Rejection, and Assumption and
Assignment

1. Only “Executory Contracts” and Unexpired Leases are
Eligible for Rejection, Assumption, or Assumption and
Assignment

a) Executory Contract: Contracts where both parties to
the contract have unperformed obligations

2. Timeframe for Determining Which Executory Contracts &
Unexpired Leases to Assume/Reject

a) Chapter 7 – Generally, Within 60 Days of Filing of
Petition

b) Chapter 11 –Confirmation of a Plan

II. Acquiring Assets Out Of Bankruptcy (cont’d.)
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3. Non-Debtor Contract Counterparty Must Continue to
Perform Under the Executory Contract or Unexpired
Lease if No Prepetition Breach

4. Purchaser Input

5. Rejection
a) Contract Rejection is Treated as a Prepetition Breach of the Contract

b) Results in “Rejection Damages Claim”, an Unsecured Claim against
Debtor’s Estate

c) Rejection Damages Claims are Paid with Estate Funds on a Pro Rata
Basis with Other General Unsecured Claims

II. Acquiring Assets Out Of Bankruptcy (cont’d.)



8

15

6. Assumption

a) Must Assume Entire Contract

b) Must Cure All Defaults (“Cure Costs”)

7. Assumption & Assignment to Purchaser

a) Non-Assignability/Bankruptcy Default Provisions in
Contracts Void

b) Same Rules for Assumption Apply. Negotiation Point:
Payment of Cure Costs to be Borne by Debtor or
Purchaser

c) Assignment Requires Adequate Assurance of Future
Performance by the Assignee

d) Opportunity to Negotiate Better Terms

II. Acquiring Assets Out Of Bankruptcy (cont’d.)
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II. Acquiring Assets Out Of Bankruptcy (cont’d.)

E. Sale Hearing & Entry of Sale Order

1. Sale Hearing

• Presentation of Case by Debtor’s Counsel

• Business Judgment Test is Applied

• Availability & Testimony of Fact Witnesses

2. Sale Order

• Issued by Federal Bankruptcy Court

• Binding Effect of Sale Order

F. Post-Sale Hearing Issues
• Retention of Bankruptcy Court Jurisdiction Over Sale

Transaction.
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QUESTIONS?

Courtney E. Barr

cbarr@lockelord.com

312-443-0653

Aaron C. Smith

asmith@lockelord.com

312-443-0460
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