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How CFPB Plans To Regulate Certain Cellphone Carriers
By Brian T. Casey and Aaron J. Igdalsky, Locke Lord LLP

Law360, New York (November 30, 2016, 5:30 PM EST) --

Tucked away in the proposed arbitration rule of the Consumer Financial Protection
Bureau[1] is the addition of a new consumer financial product and service deemed
to be within the purview of the CFPB. The arbitration rule, which would prohibit the
inclusion of class action waivers in arbitration provisions for consumer products
regulated by the CFPB, was subject to a comment period that ended several months
ago but has still not been published as a final rule. Under the arbitration rule,
mobile phone carriers that engage in third-party billing services will soon be
considered to be providing a CFPB covered product, and will become covered
persons within the CFPB’s jurisdiction in respect of their provision of such services.
This would be the twelfth consumer product subject to the CFPB’s regulation, and
the second such product the CFPB has established by regulation.[2]
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Mobile phone carriers frequently bill and collect insurance premiums for insurers
that sell cellphone insurance as well as fees payable for cellphone service contracts
(also known as extended warranties). Here, the mobile phone carrier is acting as a
collection agent or what the insurance industry calls a third party administrator for
the providers of these insurance and insurance-like products. In many states, state
portable electronics insurance law expressly permits mobile phone carriers
complying with such law to bill and collect premiums for portable electronic device
insurance without licensure as a third party administrator.[3] The addition of the
twelfth consumer financial product and service to the list of those which the CFPB
regulates may open the door for additional, future regulation of mobile phone
carriers by the CFPB where they are engaged in rendering consumer financial
services activities beyond third party billing and collection services on behalf of third-party financial
services providers.
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Expansion of the CFPB’s Jurisdiction to Mobile Phone Carriers

In a footnote to the arbitration rule, the CFPB refers to third-party billing as follows, “In mobile wireless
third-party billing, a mobile wireless provider authorizes third parties to charge consumers, on their
wireless bill, for services provided by the third parties. Because mobile wireless third-party billing
involves the extension of credit to, and processing of payments for, consumers in connection with goods
and services that the provider does not directly sell and that consumers do not purchase from the
provider, the provision of mobile wireless third-party billing is a ‘consumer financial product or service’
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under the Dodd-Frank Act.”[4] The CFPB seems to base this conclusion, which is not buttressed by any
specific reference or analysis to mobile wireless providers in the substantive portions of the arbitration
rule, on the bureau’s review of the wireless contracts of the eight largest facilities-based providers of
mobile wireless services, which the CFPB claims also govern third-party billing services.[5] The CFPB
presupposes that this type of billing arrangement constitutes “the extension of credit to, and processing
payments for, consumers in connection with goods and services that the provider does not directly sell.”
However, typically there is no extension of credit in the purchase of cellphone insurance or a cellphone
service contract. Rather, these contracts are written on a month-to-month basis, and if the required
monthly premium or fee is not paid, they simply lapse, and there is no debt upon which the insurer or
service contract provider can sue to collect if the customer ceases paying the insurance premiums or
service contract fees. Thus, it is difficult to understand how the CFPB concluded that a credit transaction
exists where a mobile phone carrier provides third-party billing services for portable electronic device
insurance and service contracts.

Furthermore, the CFPB’s process of adding a mobile phone carrier’s third-party billing services as a
covered product raises some questions. The arbitration rule’s footnote’s statement that wireless
carriers’ third-party billing involves the extension of credit to, and processing of payments for,
consumers cites the CFPB’s 2015 arbitration study.[6] However, while the CFPB examined the arbitration
provisions in wireless contracts of the eight largest providers of mobile wireless services as part of the
CFPB’s 2015 arbitration study, it does not contain any statements that these third-party billing services
are credit transactions, which, of course, was not the purpose of the study. It appears that the CFPB has
assumed that all third-party products and services that consumers buy and for which they authorize
their mobile wireless carrier to bill have been purchased by consumers using a credit card or some other
underlying credit transaction. Therefore, it is unclear whether the CFPB has properly determined that
these third-party billing involves the extension of credit.

Application to Mobile Carriers

Assuming the CFPB was somehow correct in finding that a credit transaction does exist in the context of
portable electronic device insurance and service contracts in the mobile phone industry, the question
becomes: “What is the practical implication of the Arbitration Rule to mobile phone carriers?” While a
discussion of the ability of mobile phone carriers to include arbitration clauses in their customer service
agreements under the Federal Communications Act[7] and the regulations of the Federal
Communications Commission is beyond the scope of this article, one logical application of the
arbitration rule is that mobile phone carriers may not include a class action waiver in the arbitration
provisions of their customer service agreements relating to third party billing matters. Regardless of the
fact that the FCC and related regulations do not prohibit a mobile phone carrier from including an
arbitration clause with a class action waiver, the arbitration rule may have the effect of prohibiting
mobile phone carriers from forcing their customers into only individual arbitration claims with respect to
billing and collection disputes over cellphone insurance premiums and service contract fees. The
potential application of a ban on arbitration clauses also raises questions about the interplay between
the CFPB and other federal regulators, namely the FCC, which historically has been the mobile phone
industry’s primary regulator.

Application to Cellphone Insurers and Service Contract Providers
Another question is: “What is the implication to cellphone insurers and service contract providers, if any,

of the Arbitration Rule’s application to mobile phone carriers that provide third party billing services for
these insurers and service contract providers?” In the case of cellphone insurance, the answer is likely



nothing insofar as (i) the CFPB’s jurisdiction excludes the business of insurance, and (ii) most states
prohibit the inclusion of arbitration clauses in consumer or personal lines insurance policies anyway. For
cellphone service contracts, however, the arbitration rule may invoke a perverse application of “service
provider” status on the cellphone service contract provider. The mobile phone carrier is actually
rendering a billing service to the service contract provider but under the arbitration rule, the mobile
phone carrier is the covered person with respect to the third-party billing/covered product. Could this
lead the CFPB to aggressively argue that the service contract provider is somehow a “service provider”
with respect to such covered product? Under the Consumer Financial Protection Act, a “service
provider” of a CFPB covered person is another person that provides a material service to a covered
person in connection with the covered person’s consumer financial product or service, including
maintaining or processing transactions relating to a consumer financial product or service.[8]
Furthermore, a person that is a service provider is deemed to be a covered person to the extent that the
service provider engages in offering or providing its own consumer financial product or service.[9] The
CFPB generally has the same enforcement powers over service providers as it does over covered
persons.[10] However, a service provider does not include a person solely because it provides a support
service of a type provided to businesses generally or a similar ministerial service.[11] It is unclear why
the CFPB did not consider, or the mobile phone services industry did not argue that, third-party billing
services should be viewed as a general payment billing and collection business service. If the cellphone
service contract provider were accorded service provider status under the Consumer Financial
Protection Act, then the arbitration rule may prohibit inclusion of class action waivers within cellphone
service contracts’ arbitration clauses, foreclosing, for example, class action waivers for claims disputes,
even though service contracts are neither insurance nor a CFPB covered product.

As we wrote about in previous guest articles,[12] there is an open question about whether service
contracts or extended warranties are or could become CFPB regulated consumer financial
products/services. In most states that have enacted laws regulating these types of products, the
provisions lie within the state insurance codes. However, most of these statutes expressly state that
service contracts or extended warranties are not insurance or are subject to very limited parts of a
state’s insurance code (such as its unfair trade practices act). However, most state insurance
departments do maintain regulatory oversight of these products. The declassification of these products
from insurance exposes them to the potential of CFPB’s jurisdiction because they are likely not within
the “business of insurance” exception to the CFPB’s jurisdiction.

Conclusion

Though the full extent to which the arbitration rule will impact third-party biller mobile carriers remains
to be seen, the proposed rule represents a number of major issues for the mobile phone industry and
potentially the service contract and insurance industries. The need for tailored arbitration clauses, the
potential for a new federal regulator, and possible issues involving the interplay of state and federal law
all present potentially complicated and expensive issues for the impacted industries. Finally, the
arbitration rule represents the continued expansion of the CFPB’s jurisdiction into fields that are beyond
its statutorily-authorized jurisdiction and represents further encroachment into the insurance and
service contract industries.

Post Script
It is no longer certain if or when the final arbitration rule will be adopted and published in the Federal

Register. The incoming President Trump’s administration has requested a moratorium on new federal
regulations. Some agency heads, however, may rush to publish final rules before the formal transition of



power which will only add further confusion and uncertainty into compliance requirements.[13] In a
Federal Insurance Office report[14] released in November,2016, the FIO urged states to take measures
that would limit insurers’ use of mandatory arbitration clauses. The report states that “Policymakers and
state insurance regulators should consider developing appropriate constraints on mandatory arbitration
clauses in insurance contracts. State policymakers and insurance regulators should assess whether the
current lack of uniformity in state laws and regulations raises questions about whether state consumer
protections for insurance consumers should better align with those afforded to the consumers of other
financial products and services.”[15]
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