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April 23, 2010

Antitrust Officials Propose New
Merger Guidelines

On April 20, 2010, the Department of Justice
and the Federal Trade Commission (“FTC”)
issued proposed changes to the guidelines
they use for reviewing mergers. The current
guidelines were originally implemented in
1992 and were last revised in 1997. While
the guidelines do not have the force of law,
they are important because they provide
companies with guidance as to how antitrust
regulators decide whether a merger com-
plies with United States law.

FTC Chairman John Leibowitz stated,
“Eighteen years have passed since the
Horizontal Merger Guidelines were revised.
During that time the agencies’ approach has
evolved significantly, and the Guidelines
should reflect that.” Of note, the new guide-
lines provide the agencies with flexibility by
noting that “merger analysis does not use a
single methodology, but is a fact-specific
process through which the agencies use a
variety of tools to analyze the evidence to
determine whether a merger may substan-
tially lessen competition.” The new guide-
lines also lessen the importance of market
definition in merger analysis by noting that
market definition is simply one tool to use in
reviewing a merger’s competitive effects.

Other changes of note include a change in
the concentration levels that are likely to
warrant further scrutiny from the agencies. A
new section entitled, “Evidence of Adverse
Competitive Effects” is added which sets
forth several categories and sources of evi-
dence useful in predicting the competitive
effects of mergers.

These proposed guidelines should be
reviewed by anyone likely to be affected by
antitrust scrutiny. Public comments are
being accepted until May 20, 2010.

If you have any questions about the contents
or potential effects of the guidelines, please
contact one of the authors.
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