
Client Alert
Authors

Gerald J. Pels
713-226-1402
gpels@lockelord.com

M. Benjamin Cowan
713-226-1339
bcowan@lockelord.com

Gerald D. Higdon 
713-238-3709
jhigdon@lockelord.com 

Elizabeth E. Mack
214-740-8598
emack@lockelord.com

May 27, 2010

www.lockelord.com

This Client Alert is provided solely for 
educational and informational purposes.  
It is not intended to constitute legal advice
or to create an attorney-client relationship.
Readers should obtain legal advice 
specific to their enterprise and 
circumstances in connection with each of
the topics addressed.

If you would like to be removed from our
mailing list, please contact us at either
unsubscribe@lockelord.com or Locke Lord
Bissell & Liddell LLP, 111 South Wacker
Drive, Chicago, Illinois 60606, Attention:
Marketing. If we are not so advised, you
will continue to receive Client Alerts.

Attorney Advertising

© 2010 Locke Lord Bissell & Liddell LLP

Background

On May 13, 2010, the United States
Environmental Protection Agency (“EPA”) issued
its final “tailoring regulation” (“Rule” or “Tailoring
Rule”).  The Rule is EPA’s first direct regulation
limiting greenhouse gas (“GHG”) emissions from
stationary sources under the Clean Air Act
(“CAA”).  It establishes new applicability thresh-
olds for permitting under the CAA’s Prevention of
Significant Deterioration (“PSD”) and Title V per-
mitting programs.  The thresholds established by
EPA for GHGs differ from those established by
Congress in the CAA for major sources of other
air pollutants, and have been increased signifi-
cantly from the thresholds contained in EPA’s
proposed version of the Rule.

The catalyst for EPA’s Tailoring Rule was the
Massachusetts v. EPA, 549 US 497 (2007) deci-
sion of April 2007.  In Mass v. EPA, the United
States Supreme Court held that GHGs are air pol-
lutants under the definition in the CAA and
required EPA to make a determination as to
whether GHGs from motor vehicles cause or con-
tribute to air pollution that could endanger public
health or welfare.  EPA made that determination
(the “Endangerment Determination”) on
December 7, 2009.  Based on the Endangerment
Determination, EPA promulgated regulations
controlling GHG emissions from mobile sources.
As a result of those regulations, EPA now asserts
it is required to regulate GHG emissions from sta-
tionary sources as well.  EPA takes the position
that when a pollutant is subject to regulation
under the CAA, it is deemed to be a regulated
pollutant.  Once a pollutant is “regulated,” sta-
tionary source emissions of that pollutant are
generally subject to permitting.

The Tailoring Rule establishes thresholds for per-
mitting GHGs that are higher than those current-
ly triggering CAA permitting requirements for all
other pollutants.  Major source status for GHGs is

set at 100,000 tons per year (“TPY”) of GHGs, as
adjusted for global warming potential (“GWP”),
and the significance level for triggering permitting
review based upon facility modifications is
75,000 TPY, as adjusted for GWP.  This repre-
sents a significant increase over the thresholds
contained in the proposed Rule.  (Click here for
our October 7, 2009 Client Alert on the proposed
Tailoring Rule).

Pursuant to this rulemaking, EPA committed to
undertake additional rulemaking to be completed
by July 1, 2012.  That additional rulemaking will
potentially address streamlining the permitting
process for smaller sources, phasing in addition-
al GHG permitting, and whether smaller sources
should continue to be excluded from the GHG
permitting program.

Covered GHGs

GHGs covered by the final Tailoring Rule are con-
sistent with those subject to EPA’s GHG reporting
rule promulgated on September 29, 2009.
Specifically, GHGs addressed include carbon
dioxide (CO2), methane (CH4), nitrous oxide
(N2O), hydrofluorocarbons (“HFCs”), perfluoro-
carbons (“PFCs”), and sulfur hexafluoride (SF6).
For the purposes of the Rule, EPA regulates the
group as a single air pollutant. Emissions of all
GHGs are aggregated and measured in CO2

equivalents (“CO2e”).  The CO2e metric is intend-
ed to take into account the different GWPs of the
six primary greenhouse gases.  For example,
because CH4 has heightened heat trapping
capabilities, 1 ton of CH4 equals 21 tons of CO2e.

Programs Covered

The Tailoring Rule establishes permitting thresh-
olds for GHG emissions under the PSD and Title V
programs.  The rulemaking does not apply to
nonattainment New Source Review (“NSR”)
because GHGs are not criteria pollutants and no
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part of the country has been deemed to be
nonattainment for GHGs.  Thus, the Rule
only addresses major source status under
the CAA’s PSD and Title V programs.

Sources Covered

The final Rule makes clear that there are
no categorical exclusions from coverage.
The Rule’s  preamble provides that “[e]nti-
ties affected by this action include sectors
in all sections of the economy, including
commercial and residential sources.”
Prospective GHG permittees need to be
prepared to open their wallets.  EPA esti-
mates that the GHG permit application
process will be time consuming and
expensive.  For PSD permitting, industrial
sources are expected to spend about
$84,500 to receive a PSD permit, while
commercial and residential sources will
spend about $59,000.  Title V permitting is
expected to cost somewhat less, at
$46,400 for industrial sources and
$23,200 for commercial and residential
sources.   The Tailoring Rule contains a six
(6) year small source exclusion, providing
that no source with less than 50,000 TPY
CO2e emissions and no modification
resulting in net GHG increases of less
than 50,000 TPY  CO2e will be subject to
PSD or Title V permitting.  This exclusion
lasts until April 30, 2016, when EPA will
address smaller sources.  As described in
more detail below, the Tailoring Rule
establishes a two-step process to author-
ize and control GHG emissions from sta-
tionary sources.

The PSD Program and the Rule’s
Effect

PSD permitting applies to new major sta-
tionary sources and major modifications
to those sources.  The PSD program
requires persons to obtain a permit
before commencing construction of a
“major source” of air emissions.  Sources
in 28 identified categories are deemed

“major” if they have a potential to emit
(“PTE”) 100 TPY or more of a regulated
air pollutant.  All other sources within
non-listed categories are considered
major if they have a PTE 250 TPY or more
of a regulated pollutant.  PSD permitting
is also triggered if a major source is mod-
ified such that it increases emissions of a
regulated pollutant above a specific
threshold called the “significance level.”
The significance level is set at zero unless
EPA establishes a rule to the contrary for
a particular regulated pollutant.  Sources
subject to PSD permit requirements are
required, among other things, to install
best available control technology
(“BACT”) to limit emissions.  What consti-
tutes BACT for a specific type of source
varies for each pollutant, and in many
cases BACT can be extremely expensive.  

Prior to the Endangerment Determination
and EPA’s subsequent mobile source
rules, GHGs were not regulated as pollu-
tants.  With the adoption of those rules,
EPA now considers GHGs to be a regu-
lated pollutant, meaning they are also
subject to the PSD and Title V permit pro-
grams.  The Tailoring Rule implements
permitting for GHG emissions through
amendments to the definitions of “major
source” and pollutants that are “subject
to regulation.”  Absent the Rule’s tailoring
provisions, the PSD program would
require permitting of any source of GHGs
with the potential to emit either 100 or
250 TPY depending upon the nature of
the source, and additional permitting
would be required for any modification
that would result in any increase in GHG
emissions as a result of the default signif-
icance level of zero.  This could result in
potentially many thousands, if not mil-
lions, of new sources becoming regulat-
ed.  By determining that GHGs are not
“subject to regulation” until they exceed
the new major source threshold of
100,000 TPY of CO2e, and setting a sig-
nificance level for GHG emissions

increases of 75,000 TPY of CO2e, EPA
has sought to mitigate the potentially
crippling impact that GHG regulation
under the CAA would otherwise have.  

As with other regulated pollutants under
the PSD program, GHGs will be subject
to best available control technology
(“BACT”) for emissions control.  Whether
specific controls satisfy BACT require-
ments has historically been a focal point
of litigation by citizens’ groups challeng-
ing permits.  That is likely to be the case
with GHG emissions as well.

Title V Permitting and the Rule’s
Effect

The Title V program generally requires all
major sources1 to obtain an operating per-
mit that consolidates the various CAA
requirements applicable to the facility into
a single document.  Title V permits gener-
ally contain five core elements: (i) emission
standards; (ii) monitoring, recordkeeping,
and reporting requirements; (iii) permit
fees; (iv) annual compliance certification;
and (v) expiry with renewal periods, not to
exceed five years.  Prior to the Tailoring
Rule, Title V coverage was applicable to
those sources with a potential to emit 100
TPY or more of any regulated pollutant.  

As with the PSD program, EPA conclud-
ed that Title V permitting was triggered
for GHG emissions when GHGs became
“subject to regulation” under the CAA by
virtue of the Endangerment
Determination and the mobile source reg-
ulations.  Due to the pervasiveness of
GHG emissions, however, application of
Title V to all sources of 100 TPY or more
of CO2e emissions would have subjected
countless sources to this complex and
burdensome program, including many
small industrial facilities, office buildings,
hotels, restaurants, and apartment com-
plexes.  Hence, again as with the PSD
program, the Tailoring Rule establishes a
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new definition of “subject to regulation”
and defines a “major source” of GHG
emissions as one with a PTE of 100,000
TPY or more of CO2e, significantly reduc-
ing the scope of the Rule and its potential
impact on many sources.  

Two-Step Approach to GHG
Permitting

The Tailoring Rule adopts a two-step
approach to stationary source permitting
for GHGs.  Step 1 focuses on those
sources that would be subject to permit-
ting “anyway” regardless of their GHG
emissions (colloquially referred to as
“Anyway Sources”).  Under Step 1,
Anyway Sources that also meet the
Rule’s  new major source threshold or
significance level for GHG emissions are
required to obtain permit coverage for
their GHG emissions beginning January
2, 2011.  Step 2 commences on July 1,
2011, and extends the permit require-
ment to major sources of GHG emissions
that are not major sources of other pollu-
tants and would not otherwise be
required to obtain a PSD or Title V permit.

Step 1 PSD Permitting
During Step 1, all PSD Anyway Sources
that will also be a major source of GHG
emissions will be required, as part of the
PSD permitting process, to conduct a
BACT analysis for GHG emissions from the
new construction.  This requirement will
also apply to modifications at existing PSD
Anyway Sources that will increase GHG
emissions by at least 75,000 TPY of CO2e.

Step 1 Title V Permitting
The Tailoring Rule does not require all
holders of a Title V permit to immediately
obtain a permit modification.  During Step
1, Title V Anyway Sources must address
GHGs through their normal Title V appli-
cation, renewal or revision process.
Again, during Step 1, sources will not be
brought into Title V just through GHG

emissions.  If a source is subject to Title V
for non-GHG emissions, then its GHG
emissions are subject to Title V require-
ments.  At this time, there are limited
GHG operating requirements, but Title V
requirements would include BACT if sub-
ject to PSD monitoring, recordkeeping,
and reporting.  GHG emissions would
also need to be identified and quantified
in a Title V application.

Step 2 PSD Permitting
Step 2 Permitting begins on July 1, 2011,
and will mark the first time that sources
will become subject to permitting based
exclusively on GHG emissions.  Under
Step 2, sources with a PTE of at least
100,000 TPY2 of CO2e emissions are
deemed major sources for the PSD pro-
gram.  Further, modifications resulting in
a net GHG emissions increase of at least
75,000 TPY of CO2e will be subject to
PSD review.  Note, however, that under
Step 2 major new or modified GHG emis-
sions sources must also satisfy the CAA’s
existing mass based requirements,
namely the 100/250 TPY requirements for
new sources and the 0 TPY significance
level for modifications, before becoming
subject to regulation for purposes of the
PSD program.  Thus, a facility modifica-
tion resulting in a net decrease in GHGs
on a mass basis, but which would other-
wise result in an increase exceeding
75,000 TPY of CO2e, would not be sub-
ject to PSD permitting.

Step 2 Title V Permitting
Under Step 2, Anyway Sources will
continue to be covered, and GHG
sources having emissions of 100,000
TPY of CO2e must obtain Title V cover-
age.  A Title V permit will be required
for new or existing sources when the
source has actual emissions exceeding
100 TPY of GHGs on a mass basis and
a PTE of at least 100,000 TPY of CO2e.
These new Title V permits will not result
in additional substantive control

requirements, but will incorporate then-
applicable CAA requirements.  

Beyond Step 2
In the Tailoring Rule EPA committed to
additional rulemaking where it will pursue
either additional permitting and/or con-
sider source exclusion from GHG permit-
ting.  During the next five years, EPA
committed to study the effectiveness and
administrative burden of regulating small-
er sources.  EPA’s approach could
include streamlining actions or other
measures to be determined.

Transitional Issues
EPA’s Tailoring Rule does not contain a
reach back provision.  So, PSD permits
issued before January 2, 2011, will not be
reopened to incorporate GHG require-
ments.  Further, under such a permit, if
construction of a permitted source did
not commence by the Step 1 kickoff date,
construction can proceed even though
the permit was issued without considera-
tion of GHGs.  Title V sources will be sub-
ject to existing Title V application require-
ments, mandating the submittal of a Title
V permit application within 12 months of
either commencing operation or becom-
ing subject to the program.  As GHG
requirements are promulgated, the Title V
program’s existing supplementation pro-
cedures will be applicable.

Practical Effect

While the Endangerment Determination
established the basis, the Tailoring Rule
establishes the means by which EPA will
regulate GHGs under the existing CAA
regime.  Because there is scant history on
BACT for GHGs, permit challenges could
create heightened uncertainty of out-
come.  Similarly, an existing Title V facili-
ty could be subject to enforcement or cit-
izen suits if application for coverage is not
made within the year after the source is
subject to GHG regulations.
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The Tailoring Rule has already been challenged
judicially as an unlawful loosening of the statuto-
ry thresholds that Congress established under
the CAA.  More challenges are likely as EPA has
relied upon the rarely used doctrines of “absurd
results,” “administrative necessity,” and “one
step at a time” to establish permitting levels less
stringent than those authorized by Congress in
the CAA.  There is little judicial authority estab-
lishing the parameters of these doctrines, so the
likely outcome of any challenge is difficult to call.
If the tailoring provisions of the Rule are struck
down, however, a vast number of additional
sources would need to be permitted, at great
financial impact to the regulated community.

Taking these issues into account, this is an area
warranting close scrutiny by the regulated com-
munity, as pervasive litigation is likely to shape
the ultimate timing, outcome, and extent of GHG
permitting under the CAA, particularly in the
absence of legislative intervention by a grid-
locked Congress.  For additional information or
insight into this subject, feel free to contact one of
the authors listed on the first page or any mem-
ber of Locke Lord’s Environmental or Climate
Change Practice Teams for further information.

Endnotes

1 In addition to “major sources,” other sources subject
to Title V requirements are: (i) sources subject to the
acid rain program; (ii) sources subject to the
PSD/non-attainment NSR permitting programs; (iii)
any source subject to New Source Performance
Standards or National Emissions Standards for
Hazardous Air Pollutants; and (iv) other sources des-
ignated per EPA rulemaking.

2 The sources must also emit GHGs or another NSR
pollution above the 100/250 TPY on a mass basis.
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