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Interim Final Temporary Rule Adopted

Regarding Form SH

At the end of last week, the Securities and
Exchange Commission (“SEC”) publicly released
Securities Exchange Act of 1934 Release No.
34-58785 and an interim final temporary rule
requiring certain institutional investment man-
agers to file reports of short sales on a weekly
basis. This interim final temporary rule, Rule
10a-3T, replaces the Emergency Order issued by
the SEC at the end of September. See Locke
Lord Bissell & Liddell LLP’s Client Alert dated
September 19, 2008, Form 13F Filers Required
to Report Short Sales Weekly.

‘When is the rule effective?

Rule 10a-3T and the revised Form SH are effec-
tive from October 18, 2008 until August 1, 2009.
The new rule will impact filings as soon as
October 24. However, there are transition provi-
sions applying to filings due on October 24 and
October 31. (See “What are the transition provi-
sions?” below.)

Who is required to file Form SH?

The universe of investment managers subject to
filing Form SH has not changed since the
issuance of the Emergency Order. Form SH fil-
ing requirements continue to apply to any per-
son required to file a Form 13F for the quarter
ended June 30, 2008. A person is required to
file a Form 13F if they are an institutional invest-
ment manager that exercises investment dis-
cretion with respect to accounts holding
Section 13(f) securities (generally these are
equity securities listed on an exchange) having
an aggregate fair market value on the last trad-
ing day of any month of any calendar year of at
least $100 million. Any person subject to Form
SH filing requirements must, with certain limited
exceptions, make a filing with respect to any
week in which the investment manager exe-
cutes a short sale.

What has changed from the Emergency
Order?

Deadline for Filing.

The deadline for filing Form SH has changed
from the deadline provided in the Emergency
Order. Form SH is now due on the last business
day of the calendar week following a calendar
week in which short sales are effected. The filing
deadline was extended to allow additional time
for investment managers to gather and verify
information. The new filing deadline applies to
short sales effected on or after the effective date
of Rule 10a-3T.

Information Contained in Form SH.

The SEC has revised Form SH to eliminate the
requirement for some information and add
requirements for other information. The new
Form SH is contained at the end of the SEC’s
Release which is available at:
http://www.sec.gov/rules/final/2008/34-
58785.pdf. One of the more significant changes
is that if an investment manager is required to file
Form SH, short positions existing prior to
September 22, 2008 are now required to be
included when reporting data in columns 5 (Short
Position -- Start of Day), 6 (Number of Securities
Sold Short -- Day) and 7 (Short Position -- End of
Day). Note, however, that if an investment man-
ager had a position that existed prior to
September 22 that was not required to be report-
ed pursuant to the Emergency Order, holding that
position will not trigger a filing requirement. That
position will simply be reflected on a Form SH
(i.e. in columns 5, 6 and 7) at such time as a Form
SH must be filed based upon the investment
manager executing a short sale during a week
beginning after the effective date of Rule 10a-3T.

Impacts on Edgar Filing.

Beginning with the first filing after October 31,
2008, Rule 10a-3T now requires that Form SH be
filed in XML format in order to facilitate the SEC’s
use of the information.
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Increased Threshold for Reporting.

The SEC has also raised the threshold for short
positions that do not have to be reported from a
fair market value of $1 million to a fair market
value of $10 million. Therefore, a short position
may be omitted from a Form SH so long as it
constitutes less than 1/4 of 1 percent of the class
of the issuer’s securities outstanding and is
believed to have a fair market value of less than
$10 million.

What are the transition provisions?

The transition provisions with regard to Rule 10a-
3T apply to Forms SH filed on October 24, 2008
and on October 31, 2008. In those filings, an
investment manager may exclude disclosure of
short positions reflecting short sales prior to
September 22, 2008 so long as those positions
are below the threshold for reporting that existed
under the Emergency Order. (That is, the pre-
September 22 positions must constitute less
than 1/4 of 1 percent of the class of the issuer’s
securities outstanding and be believed to have a
fair market value of less than $1 million in order
to be omitted under the transition provisions.)
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