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Every trial lawyer faces appellate issues in edayypractice. Here are some of those
issues and potential pitfalls to avoid.

Juries

1. Selecting a Jury, Part | — The Jury Shufflefter a venirepanel is assigned to the
trial court and prior towoir dire examination by any party or attorney, a party mamand a jury
shuffle. TEx. R.Civ.P. 223. The shuffle requires that the names op#melmembers be placed
in a receptacle, shuffled, drawn, and transcribethe jury list in the order drawrid. Only one
shuffle is allowed in each castl.

“Prior to voir dire examination” means before anyesgtion — whether written in a
guestionnaire or oral — is asked of the panel angbwed by counselCarr v. Smith 22 S.W.3d
128, 133-34 (Tex. App.—Fort Worth 2000, pet. dehie8tandard juror form cards are distinct
from case-specific questionnaires; a shuffle maydagiested after the standard form cards are
filled out. Id. at 134. However, the shuffle must be requedtetbre a case-specific
guestionnaire is distributed to the panel becalisgtér the venire panel has been sworn and
once substantive inquiry begins and responses haea observed or made available to the
parties or their counsel, whether verbally or intiwg, voir dire has begun.’ld. Although this
principle leaves a possible loophole for a requestween the time the questionnaire is
distributed to the panel and the time the attorraysarties are provided with the responses, the
safer course of action is to request a shuffleeganake the decision not to request one) before
any case-specific questionnaire is distributedhéopanel.

2. Selecting a Jury, Part Deux — Rehabilitatiofror many years, the standard
applied to veniremembers’ statements indicating braprejudice was that the member had to be
dismissed, regardless of rehabilitation attemgisy, State v. Dick69 S.W.3d 612, 620 (Tex.
App.—Tyler 2001, no pet.disapproved by Cortez v. HCCI-San Antonio, ,Id&9 S.W.3d 87
(Tex. 2005);White v. Dennisgn752 S.W.2d 714, 718 (Tex. App.—Dallas 1998, penied),
disapproved by Cortez v. HCCI-San Antonio, ,Id&9 S.W.3d 87 (Tex. 2005). Even when such
a member was “rehabilitated” through questions staded that he/she would decide the case
based on the evidence and could be fair to botbssithe court was required to excuse the
member. Whitg 752 S.W.2d at 71&ee also Dick69 S.W.3d at 620.

In March 2005, the standard changed radicahge Cortez v. HCCI-San Antonio, Inc.
159 S.W.3d 87, 92-94 (Tex. 2005). Rehabilitatidnveniremembers who express bias or
prejudice is now possibldd. It remains true that, “if the record, taken agtmle, clearly shows
that a veniremember was materially biased, hisesruitimate recantation of that bias at the
prodding of counsel will normally be insufficiento t prevent the veniremember's
disqualification.” Cortez 159 S.W.3d at 92-93However, further questioning after a statement
of partiality is permitted.ld. “[T]he relevant inquiry is not where jurossart but where they are
likely to end. An initial ‘leaning’ is not disqualifying if it @presents skepticism rather than an
unshakeable conviction.Id. at 94 (emphasis original).

“Statements of partiality may be the result of imagpriate leading questions, confusion,
misunderstanding, ignorance of the law, or merklgse words spoken in warm debateld. at
92. “If a veniremember expresses what appearetbids, we see no reason to categorically
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prohibit further questioning that might show juse topposite or at least clarify the statement.”
Id. at 93. “If the initial apparent bias is genuifigither questioning should only reinforce that
perception; if it is not, further questioning mprevent an impartial veniremember from being
disqualified by mistake.d.

The Cortezveniremember had been an insurance adjuster #iadlistening to a preview
of the expected evidence, stated that the defesdawould be starting out ahead’ of the other
party before he even got into the jury box. Howewe response to further questions, he also
said he was willing to listen to all the evidenoel &0 withhold judgment until the entire case had
been presented. He never indicated any inabiitiind for Cortez, if Cortez proved his case.
He said he was "willing to try" to make his decrisibased on the evidence and the law. For
these reasons, the Court found he was not biastte tpoint of being disqualifiedSee Cortez
159 S.W.3d at 93-94.

3. Selecting a Jury, Part C — Preserving “For Caudeliénge Error. In the same
case Corte?, the Texas Supreme Court clarified the procedweessary to preserve any error
in a trial court’s denial of challenges for cause:

A. Use a peremptory challenge against the venirdoeefs) you challenged

for cause.
B. Exhaust your remaining peremptory challenges.
C. Notify the court on the record:

I which veniremember(s) you used a peremptoryi@mge to strike,
that he/she/they should have been stricken foregaarsd on what
basis each should have been stricken for cause; and

. which specific objectionable veniremember(d)l wemain on the
jury list as a result..

Cortez 159 S.W.3d at 90-91. The Court stated that esraot waived by failing to state why
the remaining member is objectionable because pgeoEynchallenges generally do not require a
reason.ld. at 91.

This procedure is in place because, when a caunied a challenge for cause, the error
can be corrected by striking the veniremember pptenty. Id. at 90. Thus, the error is
harmful only if the used peremptory challenge wolikbe been used on another objectionable
veniremember.ld. Using the procedure ensures that the court @nméd of the problem while
there is still time for it to consider whether tparty was, in fact, forced to take objectionable
jurors.” 1d. at 91.

Judgments

4, I'm OK, Dual Summary Judgment Motions Are OK\ few years ago, there was
considerable debate among the courts of appedtsabkether a party could safely file a single
motion that urged summary judgment grounds undéhn tioe traditional and “no evidence”
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standards. Compare Torres v. City of Wac®l S.W.3d 814 (Tex. App.—Waco 2001)
(resurrecting principle that dual motion attach@wdence would be treated solely as traditional
motion), disapproved in part by Binur v. Jacghb35 S.W.3d 646 (Tex. 2004)ith Alashmawi

v. IBP, Inc, 65 S.W.3d 162, 170-71 & n.7 (Tex. App.—Amarill0@, pet. denied) (noting
better practice is to file separate motioras)d Jennings v. City of Dallag38 S.W.3d 366, 370
n.3 (Tex. App.—Dallas 2001) (noting that dual mosare confusing and disfavoretgy’d on
other grounds142 S.W.3d 310 (Tex. 2004). The Texas SupremetCms resolved the issue.
In Binur v. Jacobp 135 S.W.3d 646 (Tex. 2004), the Court determitiet appellate courts
cannot disregard “no evidence” grounds on the thsisevidence is attached to a dual motion.
135 S.W.3d at 651. The Court did advise that:

[U]sing headings to clearly delineate the basis Sammary judgment under
subsection (a) or (b) from the basis for summadgiuent under subsection (i)
would be helpful to the bench and bar, but the dales not require it.

Id. Accordingly, so long as a motion clearly setdHats grounds and otherwise meets
Rule 166a’s requirements, it is sufficierd.

5. When You're Between a Rock and Hard Place — Prap@sders and Judgments.
As rare as they are, there are times when we &cloak in the trial court. Generally speaking,
either by default or pursuant to the court’s expre=juest, the prevailing party will draft and
submit the proposed order or judgment. Howeveretlare times when the non-prevailing party
— a/k/a the loser (again, usually not us) — wourd ft useful to submit its own proposed order or
judgment. Other times, the court demands that pathes submit competing forms.

However, the invited error doctrine gets in the wais principle prohibits a party from
complaining about error that he or she invitédorse v. Delgadp975 S.W.2d 378, 381 (Tex.
App.—Waco 1998, no pet.Jiexas Indus., Inc. v. Vaugha®il9 S.W.2d 798, 804 (Tex. App.—
Houston [14' Dist.] 1996, writ denied). For example, a pam@ycot urge the trial court to enter
a judgment on the jury’s verdict and then compliout the jury’s verdict on appeal.itton
Indus. Prods., Inc. v. Gammag#s8 S.W.2d 319, 321-22 (Tex. 1984).

How, if at all, can a non-prevailing party submip@posed order in conformity with the
trial court’s oral adverse ruling? The Texas SomeCourt has stated that “[tjhere must be a
method by which a party who desires to initiatedppellate process may move the trial court to
render judgment without being bound by its termBifst Nat'| Bank v. Fotjik 775 S.W.2d 632,
633 (Tex. 1989). This method is to solidly reserve the right to céamp Id. There are two
recognized methods: (1) make an express stateorerthe record when submitting your
proposed order/judgment; or (2) sign the proposdédrgudgment as “Agreed as to form only.”
See id.Morse 975 S.W.2d at 381.

What sort of express statement on the record vaft din Fotjik, the Texas Supreme
Court determined that the right to complain hadnbpeeserved when the non-prevailing party
filed a motion for judgment that stated:

While Plaintiffs disagree with the findings of they and feel there is a fatal
defect which will support a new trial, in the evehe Court is not inclined to
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grant a new trial prior to the entry of judgmentiftiffs pray the Court enter the
following judgment. Plaintiffs agree only as toetform of the judgment but
disagree and should not be construed as concwmithghe content and result.

775 S.W.2d at 633.

6. Judgment Interest.

a. How to figure out the rateSection 304 of the Texas Finance Code is your
guide to judgment interest. If a money judgmertiased on a contract providing
for interest, section 304.002 tells you what to (de., the lesser of the rate
specified in the contract and 18% per year). df toney judgment is not based
on a contract providing for interest, then secti®.003 tells you what to do.
Generally, under section 304.003(c), post-judgnmietest is assessed at: (1) the
prime rate as published by the Federal Reserve Bahlkew York on the date of
computation; (2) five percent a year if the prinageras published by the Federal
Reserve Bank of New York described by Subdivisibnig less than five percent;
or (3) 15 percent a year if the prime rate as ghiell by the Federal Reserve
Bank of New York described by Subdivision (1) ismeathan 15 percent.

b. Huh? (or, how to find the non-contractual rate watt a calculator).
Section 304.003(b) provides a little help in figngiout which non-contractual
post-judgment rate applies at any given time. @& 15th day of each month,
the consumer credit commissioner shall determieepthstjudgment interest rate
to be applied to a money judgment rendered durirey ducceeding calendar
month.” TEX. FIN. CoDE § 304.003(b). The rate is available online atTegas
Office of Consumer Credit Commissioner sitetty://www.occc.state.tx.us/
Click on the “Interest Rates” button on the leftlesi and check out the list of
“Current Rates,” which includes the “Judgment Rate’ the current month
(http://www.occc.state.tx.us/pages/int_rates/Indexlyr Past month’s rates also
can be viewed in the “Judgment Rate Summary.”

C. How to calculate it. Post-judgment interest is compounded annually.
TEX. FIN. CoDE § 304.007.

d. How much to use for supersedeas bondgghteen months is a generally
accepted period for bonding post-judgment interestess or more may be

appropriate depending on the circumstances of #ise.c Under Texas Rule of
Appellate Procedure 24.3, the trial court has cwmtig jurisdiction, even after its

plenary power expires, to modify the amount of tgbeecurity if circumstances

change.

d. Prejudgment interest. Prejudgment interest is addressed in sections
304.101 through 304.107 and section 304.201. a&teefor prejudgment interest,
where applicable, is the same as the rate for jpdgiment interest at the time of
the judgment. &x. FIN. CopeE 8§ 304.103. However, prejudgment interest is
simple and not compoundd. at § 304.104.

Helpful Hints for a Trial Attorney’s Appellate Prizae (6/06) Page 4



Supersedeas

7. Supersedeas Bonds and Post-Judgment DiscoveAttorneys and clients
generally expect that, once a supersedeas bonleds &ll efforts to collect on the judgment —
including all post-judgment discovery — must ceabmwever, it is possible for post-judgment
discovery to continue even after a bond is post8de In re Emeritus Corpl79 S.W.3d 112,
115 (Tex. App.—San Antonio 2005, mand. disti'd Texas Rule of Civil Procedure 621a
authorizes post-judgment discovery for two purposdgd) to obtain information to aid in
enforcing a judgment; and (2) to obtain informati@tevant to a motion under Texas Rule of
Appellate Procedure 24 (formerly rules 47 and 48).at 116-17; Ex. R. Civ. P. 621a. Rule
621a expressly states that the first type of padginent discovery may be used “so long as said
judgment has not been suspended by a supersede@ds bo.” This statement is not used in
conjunction with the second typ&eeTex. R.Civ. P. 621a.

The San Antonio Court of Appeals concluded thatahsence of the phrase meant that
the Texas Supreme Court intended for supersedehaltane type of discovery but not the
other. Emeritus 179 S.W.3d at 115. The second type of discom@ay be pursued even after a
supersedeas bond is filedd. This type includes discovery relating to: (anation about the
type and sufficiency of the bond; or (b) a motiorenjoin a judgment debtor from dissipating or
transferring its assets to avoid satisfaction pidgment. Id.; TEX. R.Civ.. P. 621a; EX. R.APP.

P. 24.

In Emeritus the judgment creditors filed a motion to enjoimétitus from dissipating or
transferring its assets to avoid satisfaction & ghdgment. 179 S.W.3d at 117. After the
injunction was granted, the creditor sought podtzjuent discovery to obtain information about
Emeritus’s ongoing compliance with the injunctiold. The court of appeals determined that
this discovery was permissible because it “relateéd motion allowed by Rule of Appellate
Procedure 24 and [was] for a relevant purposé&l’ Although the court did not opine on
discovery filed in advance of a Rule 24 motion,r¢hes nothing in the opinion or the rules
indicating that such discovery would not be alloweder the same rational&ee idat 115-17.
However, the court of appeals’ statement that tiseostery was permissible both because it
related to a motiomand was for a relevant purposedicates that the discovery standard should
be objective €.g, to obtain information either relevant or reasdyaialculated to lead to the
discovery of admissible evidence), not subjecteig,(the judgment creditor related the request
to a Rule 24 motion).

8. Supersedeas Bonds for Privately Held Companiesratididuals’ The general
requirements by sureties for supersedeas bondsdegsnding on whether the judgment debtor
is a public company, a privately held company,oralividual. It is advisable to check with an
agency or particular surety to determine the apple requirements. As of the date of this
presentation:

! After briefing was requested and filed, the parfitked a joint motion to dismiss. Thus, therdigfing available
online (http://www.supreme.courts.state.tx.us/dbfi@LES/20050726.HTM), but the Texas Supreme Caarthe
end, did not issue an opinion on the merits ofntfaadamus.

2 Many thanks to Kate Werner (504-581-4277) and é&r|Borndt (504-581-4272) of International Suretlas.
(203 Carondelet Street, Suite 500, New Orleansidiana 70130) for their invaluable assistance Witk section.
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- for publicly traded companies, the financial imf@tion needed to decide whether
the bond can be issued without collateral generedly be accessed by the agency and surety
online. The annual premium ranges from 1%-2% &f dmount of the bond, and advance
payment requirements vary. Premium rates diffgredding upon whether or not collateral is
involved, the type of collateral utilized, on whdsehalf the bond is required, and the size bond
needed.

- for privately held companies, a surety generalill want to review the most
current year-end audited financials, plus any intestatements that may be available, to
determine if collateral will be required. Oftenmjvately held companies are hesitant to release
the information or simply do not have it. Additally, it is important to note that providing
financials does not guarantee that no collaterdlbve required. Even after the surety reviews
adequate financials, it is not unusual for the tsute require collateral valued at 100% of the
bond amount. Much depends upon the bond size latiae to the company's financials.
Certainly, if no financial information is providethen 100% collateral likely will be required.

- for individuals, a surety generally requires atdral valued at 100% of the
bonded amount to secure the bond. The preferrad &drcollateral is a letter of credit from a
bank approved by the surety, using the surety'simed) letter of credit form. Providing the
insurance/surety agent (or the surety itself) withthe name and
address of the bank (from which the client propdsesbtain the letter of credit) allows the agent
to try and get pre-approval from potential sureti@ecause it may take a bank several days to
perfect a letter of credit, the bank's turnarountet— as well as the time to obtain a surety —
should be factored into the lead time you need aiersupersedeas arrangements. The annual
premium for individuals generally is 2% of the boachount, and the surety most likely will
require 2 years’ advance payment.

Another important factor in determining supersedesigliirements is whether or not a
case is insured. If insurance is involved, thay ict@ange the surety's underwriting requirements.

Mandamus

9. Mandamus time limits.There is no official deadline for filing a petiti for writ
of mandamus.SeeTex. R. App. P. 52. However, some courts have dispensed wétiptdjudice
prong and look solely at whether any delay wasfjedt See, e.g.In re Lexington Ins. Co.
2004 WL 210576 (Tex. App.—Houston [1dDist.] Feb. 2, 2004, mand. denied) (not designated
for publication);In re Wise 20 S.W.3d 897 (Tex. App.—Waco 2000, orig. prooegyd Quanto
Int'l Co., Inc. v. Lloyd 897 S.W.2d 482 (Tex. App.—Houstori'[Dist.] 1995, orig. proceeding);
International Awards, Inc. v. Medina®00 S.W.2d 934 (Tex. App.—Amarillo 1995, orig.
proceedingf. One court effectively imposes a standard foréadbased solely on delaye(, the
passage of time), without regard for justificationprejudice. See, e.g.In re Harbrook 181
S.W.3d 551 (Tex. App.—EIl Paso 2005, mand. denied).

3 But see In re Hinterlongl09 S.W.3d 611 (Tex. App.—Fort Worth 2003, mattehied) (requiring both unjustified
delay and prejudice)n re Hame) 180 S.W.3d 226 (Tex. App.—San Antonio 2003, opigpceeding)Sanchez v.
Hester 911 S.W.2d 173 (Tex. App.—Corpus Christi 1995nchaverr.).
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These cases reflect a misinterpretatiofRvfercenter Assocs. v. Rivei@b8 S.W.2d 366
(Tex. 1993). ImRivercenterthe Court focused only on part of the lachesdsedh— unjustified
delay — and quoted part of a sentence from aneeartinion (*’Equity aids the diligent and not
those who slumber on their rights™). 858 S.W.2d86&7. However, in the earlier opinion, the
Court made clear that equitable laches appliesllintd mandamus proceedingallahan v.
Giles, 137 Tex. 571, 575-76, 155 S.W.2d 793, 795-96 1194 he Court reasoned, “The maxim
that ‘Equity aids the diligent and not those whansber on their rights’ is a fundamental
principle of equity jurisprudence, resulting inwder of practice which has made the defense of
laches just as complete a bar to the assertion efjaitable right as the defense of limitation is a
bar to the assertion of a legal right.”

Some courts of appeals have read the partial qnd®evercenteras reflecting an intent
to dispense with prejudice and require only unjiestidelay. The misinterpretation has led to
differing laches standards in different courts ppe@als. In addition, it has led to differing lashe
standards for different types of mandamus. In raengé proceedings regarding motions to
compel arbitration, courts that interpiRivercenterto dispense with the prejudice requirement
have nevertheless created a special “arbitrationdaraus” laches standard that requires a
showing of prejudice. AutoNation USA Corp. v. Lerpy05 S.W.3d 190, 202 (Tex. App.—
Houston [14' Dist.] 2003, no pet.)see also In re Delta Homes, In&. S.W.3d 237, 240 (Tex.
App.—Tyler 1999, orig. proceeding) (using same dad).

Until the Texas Supreme Court resolves the issoistified delay (and in El Paso, any
delay) remains a possible obstacle to mandamuatrdiegs of whether prejudice exists.

10. Mandamusable rulings.In the past, mandamus was not an option without a
written order. However, it is possible to mandaransoral ruling if the court’s ruling is a clear,
specific, and enforceable order that is adequatebyvn by the recordin re Bledsog41l S.W.3d
807, 811 (Tex. App.—Fort Worth 2001, orig. procegdi The Fort Worth Court of Appeals
examined changes to the mandamus rule of proceahudenoted that, although the former
version expressly required a “certified or sworpyof the order complained of,” the current
version allows either “a certified or sworn copy afy order complained ofyr any other
document showing the matter complained ofd. (emphasis original)pompare alsoTex. R.
APP. P. 52.3())(2)(A);with TEX. R.AppP. P. 121(a)(2)(C). Although the court did “not eaage
parties to file mandamus actions based upon a’sauidl pronouncements,” the court allowed
that mandamus is not precluded if the oral rulisg“dlear, specific, and enforceable” and
“adequately shown by the recordBledsoe41 S.W.3d at 811.

Miscellaneous Issues

11. Odds and ends.

a. Changes to the Federal Rules of Appellate Procedutdanges to the
Federal Rules of Appellate Procedure became eff'e@ecember 1, 2005. Rules 4, 26, 27, 28,
32, 34, 35, and 45 were changed, and Rule 28.Jaddesd.

b.  Changes to the"Circuit's address. Effective April 24, 2006, thes
Circuit clerk's office mailing address changedd@0 S. Maestri Place, New Orleans, LA 70130.
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C. E-briefs. A requirement that parties submit e-briefs iniadd to hard
copies is becoming more and more common. Spestdicdards vary. For example, in the Fifth
Circuit, the e-brief must be the only file contadnen a diskette, labeled with the case name,
docket number, brief titla.é., Appellant’s Brief), and the word processing s@fterand version
used to prepare the brief"®€IR. R. 31.1;see also Guide to Writing a Brief Under Fed. R. App
R. 32; Electronic Filing and Serving of Briefs, etc available at
http://www.ca5.uscourts.gov/clerk/docs/quide32.pdf Moreover, the e-brief must be in
searchable PDF form — a document printed and sdaint@ PDF is not acceptable."€Ir. R.
31.1.

E-briefs are available online for Texas SupremerCoases where full
briefing on the merits IS requested. The e-brief ibrary
(http://www.supreme.courts.state.tx.us/ebrjefsdn be accessed from the Court's home page.
Either click on “Case Information” at the left sidé¢ the page, and then click on “Electronic
Briefing” on the pull-down menu, or just go dirgctio the bottom of the page and click on
“Electronic Briefing” in the list down there. Casare stored by docket number, so you will
need to know that in order to search the e-briwhty. If you don’'t know the number offhand,
you first should do a Case Search on the siteth€Eclick on “Case Information” at the left side
of the page, and then click on “Case Search” onptiiledown menu, or just go directly to the
bottom of the page and click on “Case Search” elist down there.) You can search by party
name, court of appeals number (which is availabliaé caption of any opinion that was issued),
or range of dates.

At least one Texas court of appeals — Waco — regubat e-briefs be
submitted along with hard copies. MDisT. L. R. 12(g). The e-brief may be submitted on CD-
ROM or by e-mailing teebrief@ 10thcoa@courts.state.tx.ushe court prefers searchable PDF
format. The local rule expressly states that ebaet filings are not considered in determining
whether a brief is timely filed.__Nah the local rule are the additional format anditieation
requirements for your e-brief. For those, go to
http://www.10thcoa.courts.state.tx.us/ebriefs/indsg This page contains the formatting and
labeling requirements, in addition to a link to them of compliance certificate required.

d. Electronic access to court recordslustice Hecht stated recently at the
recent UT Conference on State and Federal Appeaistate rules regarding electronic access to
court records are in the works. The Rules AdviSBommittee is considering provisions that
will balance the interest in open courts with th&eiests against providing electronic access to
Social Security numbers, bank account informatatetailed information regarding children, or
other data that could assist wrongdoers in crimactlity.

e. Proof of mailing. In state appellate court, a document may be tilgd
mail if: (1) it is sent to the proper clerk by Wed States Postal Service first-class, express,
registered, or certified mail; (2) it is placedan envelope or wrapper properly addressed and
stamped; (3) it is deposited in the mail on or befihe last day for filing; and (4) it is received
by the court within ten days after the filing deadl Tex. R. Apr. P. 9.2(b)(1). Though other
proof of mailing might be considered, the followiage conclusive proof of the date of mailing:
(1) a legible postmark affixed by the United Stadeestal Service; (2) a receipt for registered or
certified mail if the receipt is endorsed by theitdd States Postal Service; or (C) a certificate of
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mailing by the United States Postal ServiceX. TR. App. P. 9.2(b)(2). Although proof is not
required to be submitted concurrently with youmfl at least one court of appeals (Tyler)
sometimes refuses to file briefs without receivprgof of filing. The court will mark the brief
“received” and request that you provide proof oflmg within a certain time period. If proof is
provided, it will mark the brief filed and deem fited timely. The best course of action,
therefore, is to have the postmark on the brigkedf by the U.S. Postal Service, not your own
mailroom or meter. The U.S. Postal Service postngaconclusive proof of the date of mailing
(Tex.R.APP.P. 9.2(b)(2)(A)), and the court receives it coneatty with your filing.

f. Extensions of time. The Texas Legislature has recently tied budget
decisions about the courts of appeals to performatetistics. The standard is to dispose of an
appeal within 24 months of its filing. As a res@bme courts of appeals, including Dallas, are
becoming stricter with regard to extensions of timédle briefs. In a recent appeal, a thirty-day
extension of time to file the appellants’ brief waguested and received. The extended deadline
made the appellee’s brief due on December 14. €pgocounsel sought a forty-eight day
extension of time to file the appellee’s brief, &d®n counsel’'s upcoming aneurysm surgery and
the holidays. The Dallas Court of Appeals graritedextension, bigua sponteeduced it thirty
days. So, be aware that a thirty-day extensidinstienerally acceptable, but that may be it.

g. Oral argument. For the same reasons, some courts of appealsdiing
Dallas, are becoming stricter with regard to onguanent. Many (though certainly not all)
summary judgment appeals are not getting oral aeggimeven if the issues are complex.
However, there are no hard or official rules on indases will be afforded argument. It may be
worthwhile to include in your brief a statementyading the reasons that oral argument would
aid the court in your particular case.
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