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Privilege Waiver Addressed In Detail

The Securities and Exchange Commission (SEC)
recently made its internal Enforcement Manual, also
referred to as the Red Book, available to the public
for the first time.  Similar to the Department of
Justice’s (DOJ) United States Attorney’s Manual,
also publicly available, the stated purpose of the Red
Book is “to be a reference for the staff in the U.S.
Securities and Exchange Commission in the investi-
gation of potential violations of federal [ ] law.”
Despite its internal purpose, the availability of the
Red Book will help guide companies, individuals,
and private practitioners through the rough waters of
SEC enforcement investigations.

In addition to addressing the SEC’s process for
opening investigations, issuing Wells notices, and
authorizing enforcement actions, among other
things, the Red Book clarifies the SEC’s position on
requesting privilege waivers—an issue which over
the past few years has become increasingly contro-
versial in the eyes of Congress, the Judiciary, feder-
al regulators, and possible defendants.  In general, at
issue is whether federal regulators are able to view a
company’s or individual’s failure to waive the attor-
ney-client or work-product privilege as a lack of
cooperation, a factor most federal enforcement
agencies look to when determining whether to bring
an enforcement action.  In August 2008, following
threats by Congress to enact legislation in the area,
the DOJ revised several of its own policies to include
that “cooperation will be measured by the extent to
which a corporation discloses relevant facts and evi-
dence, not its waiver of privileges.”  

Like the revised DOJ policy, the SEC determines
cooperation based on, among other things,
whether the party has timely disclosed relevant
facts, not whether it has waived a privilege.  In par-
ticular, the Red Book contains the following policy
on privilege waiver:

Waiver of privilege is not a pre-requisite to
obtaining credit for cooperation.  A party’s
decision to assert a legitimate privilege will
not negatively affect their claim to credit for
cooperation.  The appropriate inquiry in
this regard is whether, notwithstanding a

legitimate claim of privilege, the party has
disclosed all relevant underlying facts with-
in its knowledge.  

In addition, the Red Book mandates that requests
for privilege waivers cannot be made unilaterally by
SEC staff attorneys, specifically stating the “staff
should not ask a party to waive the attorney-client or
work product privileges and is directed not to do so.”
According to the Red Book, all “decisions regarding
a potential waiver of privilege are to be reviewed with
the Assistant supervising the matter and that review
may involve more senior members of management
as deemed necessary.”  This policy mirrors DOJ pol-
icy in that line federal prosecutors must similarly
seek approval from upper-management before
requesting privilege waiver.  However, the SEC’s pol-
icy appears to be more relaxed than the DOJ’s poli-
cy in some respects.  For example, unlike DOJ poli-
cy, the SEC does not place a complete prohibition
on requesting documents containing core-work
product (e.g. legal advice) in the event a request for
privilege waiver is authorized.    

Despite the latest privilege waiver reforms, it remains
to be seen whether Congress will find it necessary to
enact its own reforms into federal law to further pro-
tect the attorney-client and work-product privileges.
Such legislation would also likely cover investiga-
tions by all federal enforcement agencies, including
the DOJ, SEC, CFTC, and IRS, among others.   

For the full text of the Red Book, please click here.

For the related LLBL Client Alert on DOJ privilege
policy revisions, please click here.
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