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NTRODUCTION

Your office phone rings. On the other end isiantlwho has just been sued. You accept
the case and proceed as you normally would befs@wdering that your client has just been
indicted by a federal grand jury. Even worse, itigictment directly relates to the civil suit.
Glancing at your desk, you realize that opposingnsel has served you with a variety of
discovery requests. What do you do? Far from la@rration, situations such as this are
occurring with increasing frequency, including eased private enforcement of laws such as
RICO and the Foreign Corrupt Practices Acin addition, there are situations such as Stanfor
Financial with the criminal proceedings againsteAliStanford and compafyand the litany of
civil complaints® This paper provides the civil litigator with tibasic information required to
navigate civil proceedings in light of potentialgending criminal prosecution.

The Constitution of the United States providesesagmany rights and liberties to natural
persons that are not readily available elsewherbe Sixth Amendment provides a criminal
defendant with the right to speedy and public toiak jury of his peers.The Sixth Amendment
also provides the right to an attormeyThe Fourth Amendment protects against unreasenabl
search and seizufe.The Fifth Amendment provides natural persons \ith privilege against
self-incrimination’ It is important to remember these rights in toatext of civil litigation.
Many civil practitioners never have to concern teetves with the issue of Constitutional rights
and the possible waiver of those rights.

Part 1l examines the interplay between the Fiftnehdment and the civil litigation
process. Part Il examines the issue of dealirig miultiple agencies for the same conduct. Part
IV addresses the differences between criminal aiwd discovery and the limitation on
interagency cooperation.

The civil practitioner must remain focused on kg picture and resist the urge to think
about the civil aspect of litigation without considtion of the ramifications on subsequent
criminal proceedings. Short-sited actions thathhagd the client with regard to the civil process
might lead to criminal liability down the road.

. INTERPLAY BETWEEN THE FIFTH AMENDMENT AND THE CIVIL LITIGATION PROCESS

The Fifth Amendment states that no person “shaltdmpelled in any criminal case to
be a witness against himseff.” The Fifth Amendment provides natural persons vifth

! See Nathan Vardi, Plaintiff Lawyers Join the Bribery RackeTHE JUNGLE — FORBES (Aug. 16, 2010),
http://blogs.forbes.com/nathanvardi/2010/08/16fl#tlawyers-fcpa-bribery-racket/.

2 SeeBill McQuillen, et al.,Allen Stanford Indicted by U.S. in $7 Billion SgaBLOOMBERG (Jun. 19, 2009),
http://www.bloomberg.com/apps/news?pid=newsarchsid&aMEDmMORhcnbo.

% See e.g, Scott Cohn, Stanford Receiver Sues 66 Former Employe€NBC (Apr. 16, 2009),
http://www.cnbc.com/id/30238725/Stanford_Receiveres 66_Former_Employees.

* SeeU.S.CoNsT. amend. VI.

®See id.

® SeeU.S.CoNsT. amend. IV.

" SeeU.S.CoONST. amend. V.

8 U.S.CoNsT. amend. V.



privilege against self incrimination, often refatréo as the right to remain sileht. While
generally thought of in the criminal context, thiiéH-Amendment can also be employed in the
civil context when a witness’s answers might incnate him in subsequent criminal
proceedings® A defendant’$' ability to exercise Fifth Amendment rights in ¢iproceedings
raises several issues, namely: (1) the possibleeewanf Fifth Amendment rights in civil
proceedings and the use of actions in civil proceged as party admission evidence in
subsequent criminal proceedings; (2) the applioadioan adverse inference from the exercise of
Fifth Amendment rights; (3) motions to stay basadending or potential criminal proceedings;
(4) other limitations on discovery to permit actiefense of suits, yet protect the defendant from
criminal liability; and (5) the exercise of the thifAmendment in the context of a corporation.
This section examines each of these issues in turn.

A. Waiver of Fifth Amendment privilege against self ircrimination

There are two related issues with regard to FAtmendment rights against self-
incrimination: (1) the use of pleadings, discoveyd testimony in a civil proceeding as a party
admission in a subsequent criminal proceedings;(angleadings, discovery, and testimony as
waiver of the Fifth Amendment right against selfrimination in that proceeding. Thus, while
waiver of one’s right against self-incriminationlisiited to the particular proceeding in which
the right was waived, the actions leading to waivety nevertheless be used as evidence in a
subsequent criminal proceeding as a party admission

1. Pleadings and Discovery as Party Admissions

Related, though not necessarily the same as shie isf waiver is the use of pleadings,
discovery, and testimony from civil proceedings pasty admissions in subsequent criminal
proceedings. Under the Federal Rules of Evidemea;say or “a statement, other than one made
by the declarant while testifying at the trial aaning, offered in evidence to prove the truth of
the matter asserted” is generally inadmissiblé®©ne notable exclusion of the hearsay rule is the
party admission. A statement does not constitetaday if

° Seee.g, Susan R. KleinNo Time for Silenge81 Tex. L. Rev. 1337, 1337 (2003) (using “privilege against self-
incrimination” and “right to remain silent” interahgeably); Marvin ShillerOn the Jurisprudence of the Fifth
Amendment Right to Silence AM. CRiM. L. REv. 197, 197 (1979) (the same).

19 wehling v. Columbia Broadcasting Sys., 608 F.28410086 (5th Cir. 1979) (“Even if the rules didt montain
specific language exempting privileged informatitris clear that the Fifth Amendment would sergeaashield to
any party who feared that complying with discovesyuld expose him to a risk of self-incriminatiomhe fact that
the privilege is raised in a civil proceeding ratllean a criminal prosecution does not deprive gypaf its
protection.”) (citing Lefkowitz v. Cunningham, 43L1S. 801, 805 (1977)kee alsdG. Ray Kolb, Jr. & William L.
Pfeifer, Jr.,Assertion of the Fifth Amendment Privilege Aga®stf-Incrimination in Civil Proceeding$7 ALA.
LAw. 40, 40 (2006); Martin I. KaminskyRreventing Unfair Use of the Privilege Against Setfrimination in
Private Civil Litigation: A Critical Analysis39 BROOK. L. REv. 121, 123 (1972).

" The term “defendant” is used because most freqpéinis a civil defendant that is the subject afnuinal
investigation or indictment. Note that this is mbvays the case, as any party or witness may iseehis Fifth
Amendment right against self-incrimination where hnswer might incriminate himSee Wehling608 F.2d at
1087 (stating that plaintiff Wehling possessed thight to invoke the constitutional privilege againself-
incrimination” despite being a plaintiff). The éeflant inWehlingsought to have the action dismissed because of
plaintiff's resistance to discovery through exeecid the privilege against self-incriminatiotd. The Fifth Circuit
rejected this attempt as “constitutionally impersitige.” Id.

2Fep. R.EvID. 801, 802.



offered against a party and is

(A) the party’s own statement, in either an induad or representative
capacity or

(B) a statement of which the party has manifesteddoption or belief in
its truth, or

(C) a statement by a person authorized by the partgake a statement
concerning the subject, or

(D) a statement by the party’s agent or servanteoing a matter within
the scope of the agency or employment, made duhiegxistence of the
relationship, or

(E) a statement by a coconspirator of a party duthee course and in
furtherance of the conspiracy

Therefore, under the Federal Rules of Evidencéatarsent” of a party to a criminal proceeding
in a prior civil proceeding, whether his own staéstnor through his attorney, is admissible
against that party in the criminal proceeding.

Note that this is separate and apart from the evani Fifth Amendment rights with
regard to criminal proceedings. The prevailingercégarding waiver of the privilege against
self-incrimination is that waiver in one proceedithges not waive the privilege with regard to
later proceedings. This distinction is largely meaningless, howes the mere admission of
the defendant’s prior incriminating statements asndging enough without also requiring the
defendant to testify.

Because of the possibility of the use of states@nti civil proceeding against a party in
a subsequent criminal proceeding, attorneys fawiddals facing the possibility of parallel civil
and criminal proceedings must remain cognizantheffact that their representations in a civil
proceeding could be used against their clientstaré criminal prosecutions.

2. Waiver

In addition to the issue of the use of statemdrasn civil proceedings as party
admissions in later criminal proceedings, attorneyst also guard against potential waiver of

*Fep. R.EviD. 801.

* The Federal Rules of Evidence define “statemesit"(a) an oral or written assertion or (2) nonvértenduct of
a person, if it is intended by the person as aerties.” FED. R.EVID. 801(a).

!> SeeUnited States v. Licavoli, 604 F.2d 613, 623 (@ih 1979); United States v. Cain, 544 F.2d 1113, 71(1st
Cir. 1976);but seekllis v. United States, 416 F.2d 791 (D.C. Cir62p(“While the prevailing rule is that a waiver
of Fifth Amendment privilege at one proceeding doescarry through to another proceeding, therezappto be
no controlling authority in this circuit. We thirtkat rule unsound, at least for the circumstarefere use, and
decline to adopt it.”).



the right against self-incrimination. Like all ethprivileges, the Fifth Amendment privilege
against self incrimination may be waived. Suchaaver may be inferred from a witness’s prior
statements regarding the subject matter of the, s if the witness did not consciously
decide to waive privilege. However, testimoniaiwes is not to be lightly inferretf

As detailed above, the general rule is that waigérthe privilege against self-
incrimination is that such waiver is limited to thgarticular proceeding. This means that a
defendant who testifies at a civil proceeding hatswaived his privilege to refuse to testify in a
subsequent criminal proceeditig. However, if a defendant waives his privilege agtiself-
incrimination with regard to a civil proceeding, may be forced to incriminate himself in that
proceeding, which may be in turn used as a pantyission®®

The Second Circuit iflein v. Harris® established a test for testimonial waiver that has
been adopted by several other circéitsin the civil context, one waives his privilegeaatst
self-incrimination when (1) the trier of fact idtlevith or prone to rely on a distorted view of the
truth and (2) the party has reason to believettigit actions would be interpreted as wait’er.

In order for a party to have reason to believe thair actions would be interpreted as
waiver, the party’s statement must be “testimonéadt! “incriminating.?> “Testimonial” means
“voluntarily made under oath in the context of #amne judicial proceeding™ “Incriminating”
means not merely dealing with collateral mattersthe circumstances surrounding the
commission of the crim& The following sections examine the potential feaiver in
pleadings, discovery, and testimony.

3. Waiver by answering a complaint

The first question of waiver arises in answeringvél complaint. While not necessarily
a major issue in state court like Texas where ardkfnt may simply make a general denial, the

16 SeeSmith v. United States, 337 U.S. 137, 150 (1949).

" See supraote 15 and accompanying text.

18 See suprdrart 11(A)(1).

19667 F.2d 274 (2d Cir. 1981).

2 See In reEdmond, 934 F.2d 1304, 1308-09 (4th Cir. 1991jingiKlein for the proposition that a testimonial
statement may waive the Fifth Amendment privilegaiast self-incrimination); United States v. Davertp 929
F.2d 1169, 1174 (7th Cir. 1991) (citikdein for the proposition a party may waiver his FiftmAndment privilege
against self-incrimination where testimony wouldtdit the view of the fact-finder); United StatesRarcels of
Land, 903 F.2d 36, 43 (1st Cir. 1990) (citikgin for the proposition that the focus of the waivetatmination is
based on whether the actions are testimonial heospecific nature of action).

ZLKlein, 667 F.2d at 287ee alsoNote, Testimonial Waiver of the Privilege Against Selfrimination, 92 HARV.

L. REvV. 1752, 1752 (1979). The basis of the distortidrthe fact finder's view of the truth stems frometh
possibility that a person could testify about ateratip to a certain point, including all of the tabeneficial to his
case, and then assert privilege when asked toIren@aninating facts. SeeMark W. Williams,Pleading the Fifth
in Civil Cases 20 UTIG., Spring 1994, at 32 (“A witness is not permitteddecide on his own when to stop
testifying once he begins. The choice must be naadlee beginning whether or not to invoke theifgge.”).

*>Klein, 667 F.2d at 288.

2.

24 |d. at 288:see alsdn re Marble, No. 07-50099-RLJ-7, 2008 WL 2048025, aB*Bankr. N.D. Tex. 2008).



issue of waiver is more of a consideration in angwgea civil complaint in federal court or other
state courts where a defendant must respond sphifto each paragraph of the complgtt.

The paramount case addressing the issue of wHiv@igh answering a civil complaint
without assertion of the Fifth Amendment privilegeACLI International Commodity Service,
Inc. v. Banque Populaire Suis®e The court inACLI applied theKlein test to determine whether
a defendant who answered a civil complaint withemsgerting his Fifth Amendment right against
self-incrimination waived his privilege. Focusim the “testimonial” and “incriminating”
requirements, the court held that the defendamt®wvar did not waive his right against self-
incrimination as the pleading was neither underhoahd therefore not testimonial, nor
incriminating?’ It is important to note that the court specifigdbcused on the fact that the
pleading was not verifietf Therefore, while an unverified pleading signetydsy the party’s
attorney will likely not constitute a waiver of theght against self-incrimination, a verified
pleading signed by the party under oath very welym

Also, it is important to recognize the distinctibatween waiver and use of the statement
as a party admission. Simply because a party'sv@ndoes not constitute a waiver does not
mean that it is inadmissible in a criminal procegdi Attorneys in cases with the potential for
parallel criminal proceedings must remain cognizdrihis distinction.

4. Waiver through response to discovery requests

Unlike many pleadings that do not need to be Metif some discovery requests do
require the party verify the veracity of the respefi Therefore, responding to discovery
requests certainly presents the potential for waivk the right against self-incrimination.
Interrogatories require a party to answer undemh,oataking statements in response to
interrogatories “testimonial” in nature. Therefor@ the extent that the other elements of waiver
are satisfied® a response to an interrogatory can certainly d@omstwaiver. Similarly, a
defendant may waive the privilege through depasitestimony.

In addition, because a defendant may invoke Hit Aimendment rights with regard to
the production of documents where the very actrofipction would be incriminating, the failure
to invoke the privilege against self-incriminatioray constitute a waiver of that privilege.

% SeeFeD. R. CIv. P.8(b)(3) (“A party that does not intend to denytak allegations must either specifically deny

designated allegations or generally deny all extiegse specifically admitted.”).

%110 F.R.D. 278, 287-88 (S.D.N.Y. 1986).

2; Specifically, the pleading was signed by the defn's attorney only, not by the defendant himsetfjer oath.
See id.

29 For example, interrogatories must be respondemider oath. Ep. R.Civ. P. 33(b)(3).

% The other elements of waiver are that the faaidfiris left with a distorted view of the truth aihet the statement

is incriminating, meaning it deals with circumstaasurrounding the commission of the crime.

31 SeeUnited States v. Doe, 465 U.S. 605, 612 (1984]ttidugh the contents of a document may not belpged,

the act of producing the document may be. A gawemt subpoena compels the holder of the documegrérform

an act that may havestimonialaspects and ancriminating effect.”) (emphasis added).



5. Invoking the Fifth Amendment

Should a party decided to invoke his Fifth Amendbméghts against self-incrimination,
he must invoke them with a certain specificity. tihe civil context, it is extremely rare for a
court to allow the blanket assertion of privileg&he Fifth Amendment only protects a party
from answering a question that poses a dangectorimation. While it is generally thought that
the court makes a determination as to whether gvat of the Fifth Amendment is proper, the
person invoking the Fifth Amendment is generallyegi considerable leeway and burden of
persuasion is on the party challenging the inv

With regard to the invocation of the Fifth Amendrhén the context of discovery, the
party may have to create a privilege log as to wéstain documents cannot be produced and
why certain interrogatories cannot be answéred.

B. Adverse Inference

In the criminal context, the jury may not use deddant’s refusal to testify as an
inference of the defendant’s guift.In the civil context, however, the opposing partgty argue
that the defendant’s failure to present evidencexwrcising his Fifth Amendment rights permits
the judge or jury to make an adverse inferencenaydhe defendarit. While such an adverse
inference is permitted in such circumstances, ind$ required® In order for an adverse
inference to be permitted, the action must be d antion and the party seeking to draw the
inference must have established a prima facie caparate and apart from the adverse
inference®’

Even where the facts are sufficient to permit arcto draw an adverse inference, the
Supreme Court jurisprudence permitting such anréemee does not require it; therefore the

32 SeeKaminsky,supranote 10, at 136-37; People v. Traylor, 23 Cal 8dp323, 330 (1972) (“If the witness were
required to prove the hazards he would be compédiedirrender the very protection the constitutigmavilege is
designed to guarantee.”).

% SeeStarlight Intl, Inc. v. Herlihy, 181 F.R.D. 49498 (D. Kan. 1998) (directing defendants to prodace
privilege log in accordance with Federal Rule ofildProcedure 26(b)(5)).

3 Mitchell v. United States, 526 U.S. 314, 327-2899). In addition to not being able to seek areask inference,
a criminal prosecutor cannot even comment on tiiendant’s failure to testify. In situations whehe only person
who could contest a witness’s testimony is the midd@t, the prosecutor may not even assert thatt@ess's
testimony is uncontroverted as such an assertimstitotes an indirect comment on the defendantlsirta to
testify. United States v. Hunt, 412 F. Supp. 2d7,2287-88 (M.D. Ga. 2005).

% Baxter v. Palmigiano, 425 U.S. 308, 318 (1976).

% SeeState Farm Life Ins. Co. v. Gutterman, 896 F.2@, 119 (5th Cir. 1990).

3" Gutterman 896 F.2d at 119; Noté\dverse Inferences Based on Non-party Invocatidhe: Real Magic Trick in
Fifth Amendment Civil Case$0 NOTRE DAME L. REv. 370, 380 (1985). Some have argued that themmnis
additional requirement that the person who refusdsstify based on the Fifth Amendment must beypor an
agent of the party in order for the court to perth# application of an adverse inferencgee id. However, it
appears that the Fifth Circuit has rejected thigraach. SeeFDIC v. Fidelity & Deposit Co. of Md., 45 F.3d 969
978 (5th Cir. 1995) (refusing “to adopt a rule thatuld categorically bar a party from calling, awighess, a non-
party who had no special relationship to the pafty, the purpose of having that witness exercise Fifth
Amendment right”).



ability to apply an adverse inference varies betwjagsdictions® Not only may a court decide
not to permit an adverse inference from the invioocadf the Fifth Amendment, it is within the
trial court’s discretion to permit the admission tfe defendant’s exercise of the Fifth
Amendment into evidenc?g.

C. Motion to Stay

One method for combating the problems of potenpiatallel criminal proceedings,
including the possibility of adverse inference s file a motion to stay based on criminal
proceedings. The Fifth Circuit has long recogditiee ability of district courts to stay civil
proceedings during the pendency of parallel critnimaceedings? Issuance of a stay is proper
where there are “special circumstances” and thel ieeavoid “substantial and irreparable
prejudice” existd?  The factors that should be considered whenrmiéténg whether “special
circumstances” warrant a stay are: (1) the extétiteooverlap between the issues in the criminal
case and those in the civil case; (2) the statushefcriminal case, including whether the
defendant has been indicted; (3) the private isteref the plaintiff in proceeding expeditiously,
weighed against the prejudice to plaintiff causgdhe delay; (4) the private interests of and the
burden to the defendant; (5) the interests of thets; and (6) the public interet.

1. Factors for granting a stay

a. Extent to which the issues in the criminal caserlapewith those
presented in the civil case

The extent of the overlap between the civil anthitral cases has been described as the
most important factor in determining whether a talfrould grant a stay. “If there is no
overlap, there would be no danger of self-incritisTaand accordingly no need for a st&{.”

% Seee.g, Fischer v. Hooper, 143 N.H. 585, 596 (1999) (hmjdhat the trial court must take reasonable steps
insure that the jury remains unaware of a party®cation of his Fifth Amendment privilege).

3 Harrell v. DCS Equip. Leasing Corp., 951 F.2d 14584-65 (5th Cir. 1992) (upholding trial courtifusal to
allow witness’s invocation of the Fifth Amendmentd evidence under Rule 403 of the Federal Ruldsvadfence
where witness initially exercised his Fifth Amendmeights but later answered all questions); Farace
Independent Fire Ins. Co., 699 F.2d 204, 210-14 (3t. 1983) (affirming the trial court’s holdingfusing to admit
evidence of plaintiff's initial refusal to answeneagtions fully).

“0Seee.g, United States v. Little Al, 712 F.2d 133, 136 (&in. 1983) (“Certainly, a district court may stayiail
proceeding during the pendency of a parallel crahproceeding.”); Wehling v. Columbia Broadcastygs., 608
F.2d 1084, 1088-89 (5th Cir. 1979) (finding thad thistrict court abused its discretion in refusimgtay discovery).
*! Little Al, 712 F.2d at 136.

2 SEC v. Mutuals.com, Inc., No. Civ.A3:03-CV-2912-P004 WL 1629929, at *3 (N.D. Tex. 2004); Friersan
City of Terrell, No. Civ.A.3:02CV2340-H, 2003 WL 355969, at * 2 (N.D. Tex. 2003); Heller Healthc&is., Inc.
v. Boyes, No. Civ.A. 300CV1335D, 2002 WL 1558337& (N.D. Tex. 2002)see alsaMicrofinancial, Inc. v.
Premier Holidays Int'l, Inc., 385 F.3d 72, 78 (Git. 2004); Federal Savings & Loan Ins. Corp. v.lidaro, 889
F.2d 899, 902-03 (9th Cir. 1989); SEC v. Dress28 b.2d 1368, 1375-76 (D.C. Cir. 1980).

*® Frierson, 2003 WL 21355969, at *3.

**1d. (quoting Librado v. M.S. Carriers, Inc., No. Ci. 3:02-CV-2095D, 2002 WL 31495988, at *2 (N.D. Tex
Nov. 5, 2002)).



b. Status of the criminal case, including whether deéendant has
been indicted

Also of importance is the status of the criminase, for example whether the defendant
has been indicted. While nothing requires a ptotpe under indictment to receive a stay,
such an indictment will weigh in favor of the issca of a stay® Indeed, “the strongest case for
deferring civil proceedings” is where a criminafeledant is required to defend against a civil or
an administrative action involving the same cond(ct

C. Private interests of the plaintiffs in proceedingpeditiously,
weighed against the prejudice to plaintiffs causgthe delay

Generally, the plaintiff will have a significantterest in the expeditious resolution of the
proceedings. First, plaintiff's chances of recovaecrease if the plaintiff needs to wait until the
conclusion of the criminal prosecution. The defartdmay expend a great deal of money
defending the criminal prosecution and might facgigmificant fine and/or a prison sentence,
significantly decreasing the likelihood of recovéty Further, plaintiff might also face the
possibility of degradation of evidenée.

d. Private interests and burden on the defendants

Particularly when the defendant is already unddiciment, the burden on the defendant
should the court deny a stay is substantial. Absestay, the defendant is faced with the
unenviable choice between actively defending agaims civil suit, likely waiving his Fifth
Amendment right against self-incrimination and imgkthe use of his statements against him in
subsequent criminal proceedings, and passivelyndefg, likely allowing the plaintiff to take a
judgment against him. A stay addresses this isslevjating the conflict between the assertion
of Fifth Amendment rights and defending a civiliaot™

5 SeeWehling 608 F.2d at 1089 (staying discovery despite @ntyireat of indictment)Mutuals.com 2004 WL
1629929, at *3 (“In this case, no indictment hasrbeeturned, but a preliminary hearing was schedtdetake
place on June 14, 2004. Although this factor dogssupport the government’'s motion, some courte Istayed
discovery where a party in the civil case was dhigatened with criminal prosecution.”).

“ Frierson, 2003 WL 21355969, at *3 (“Officer’s indictmentdthe pending status of the criminal case weigh in
favor of a stay.”);Boyes 2002 WL 1558337, at *3 (“Because Morehead is unddictment rather than merely
under investigation, the court finds that the statfithe criminal case weighs in favor of a stay.”)

*"SEC v. Dresser Indus., Inc., 628 F.2d 1368, 1378/C. Cir. 1980).

8 See e.g, Federal Sav. & Loan Ins. Corp. v. Molinaro, 882d=899, 903 (9th Cir. 1989) (noting that Molinaro
“continued to attempt to dispose of his assets”).

9 See e.g, Frierson 2003 WL 21355969, at *3 (finding that prejudiae the plaintiff was minimal where the
plaintiff could acquire most of the information g through discovery from other parties).

Y See Mutuals.com2004 WL 1629929, at *4 (“[A] stay of discovery livielieve defendants of the burden of
defending against civil and criminal cases simutarsly. Consequently, this factor weighs in fasba stay.”);
Boyes 2002 WL 1558337, at *3 (“This conflict [betweesserting rights against self incrimination and ddfag a
civil action] may be largely, if no completely, miinated by granting a stay . . . . Therefore, thercfinds that
Morehead’s private interest weighs in favor ofays).



e. Interests of the court

The interest of the court is generally in docketnagement: Courts will generally
focus on whether the interest of the courts weiggainst granting a stay; only rarely will the
court’s interest weigh in favor of a st¥y. Despite the fact that courts generally address th
interest of the court in that fashion, one coulgliarthat not issuing a stay might actually have an
adverse effect on the court’s docket, burdeningcthet with claims of privilege in response to
discovery requests.

f. The public interest

Much of a court’s consideration in evaluating public interest requires the balancing of
the public’s interest in the protection of condtdnal rights and the public’s interest in the gwif
administration of justice. This balance can weiyliavor of granting a stay? In Frierson, for
example, the District Court for the Northern Distrof Texas stated that “[tjhe public has an
interest in the just andonstitutionalresolution of disputes with minimal delay.” The court
then weighed the delay, which was minimal, agganstection of constitutional rights that a stay
would afford, concluding that “[t]he public’s in&st weighs in favor of a stay”>”

2. Issuance of Stay is within the discretion of tharto

It is important to note that even where a civifethelant has been indicted and there is
extensive overlap between the civil and criminadesa the decision to grant a stay remains
within the discretion of the coutf. It is possible that despite an indictment, toert may
decide not to grant a stay.

°l See e.g, Mutuals.com 2004 WL 1629929, at *4 (“The court concludes thednting a stay will not unduly
interfere with the court’'s management of its dock€&his factor does not weigh against grantinggbeernment’s
motion.”); Frierson, 2003 WL 21355969, at *4 (“The Court concluded tipanting a stay will not unduly interfere
with the management of its docket. The Court’sri@sts do no weigh against a stayByyes 2002 WL 1558337,
at *3 (“Because the court concludes that grantistagt will not unduly interfere with the court's negement of its
docket, it finds that the court’s interests do weigh against a stay.”see alsd~ederal Sav. & Loan Ins. Corp. V.
Molinaro, 889 F.2d 899, 903 (9th Cir. 1989) (notthgt “the action had been pending for a year,taaccourt had
an interest in clearing its docket”); Microfinanigignc. v. Premier Holidays Int'l, Inc., 385 F.3@®,779 (1st Cir.
2004) (denying stay where the case had been pefalinbree years and the request to stay was madkeobrink
of trial).
2 Mutuals.com 2004 WL 1629929, at *4 (“The court concludes thatnting a stay will not unduly interfere with
the court’s management of its docket. This factoes not weigh against granting the government'samg);
Boyes 2002 WL 1558337, at *3 (“Because the court codebithat granting a stay will not unduly interfeii¢h the
court’'s management of its docket, it finds that¢bart’s interests do not weigh against a stay.”).
%3 See Frierson2003 WL 21355969, at *4 (finding public intereseighed in favor of stay as a stay would “allow
for constitutional resolution of the concurrentpdites while protecting [the defendant] from unneaeg adverse
consequences”).
z;‘ Frierson 2003 WL 21355969, at *4 (emphasis added).

Id.
* SEC v. Dresser Indus., Inc., 628 F.2d 1368, 137%( Cir. 1980) (“The Constitution, therefore, domst
ordinarily require a stay of civil proceedings pimdthe outcome of criminal proceedings. Neverhks| a court
may decide in its discretioto stay civil proceedings, postpone civil discgvesr impose protective orders and
conditions ‘when the interests of justice seento(fequire such action . . . .”) (emphasis addgihtions omitted)



D. Limitations on Discovery when Stay Is Not Granted -Protective Orders

Should a court deny a defendant’s motion to stagrotective order is another tool that
an attorney can use to protect his client fromnefiminating discovery evidence in subsequent
criminal prosecution. Attorneys may seek a protecorder shielding documents produced in
response to discovery from the governniénThe major problem with protective orders is that
there is no guarantee that the protective orddrresihain in effect to prevent prosecutors from
accessing discovery materral.

For example, inMartindell v. International Telephone & Telegrapho@., the
government intervened in a civil action to seekrgfermation of a protective order to allow the
government to access the defendant’s depositidimimsy>° While the Second Circuit refused
to vacate or modify the protective order in thatémce®® Martindell demonstrates that even the
presence of a protective order will not bar prosasufrom attempting to access civil discovery
material.

Moreover, other Circuits have not been so steadfatheir opposition to government
attempts to avoid protective orders. For examg®eeral circuits have adopted a per se rule that
protective orders cannot prevent discovery fromrang jury subpoen#. The First Circuit,
while not adopting the per se rule of the FourtimtiN and Eleventh Circuits, nevertheless
placed the burden on the party seeking to avoicstipoena to demonstrate why the subpoena
should not be enforced.

Therefore, while a protective order might be betit@n nothing should a stay be denied,
counsel for a potential criminal defendant mustizeathat responses to discovery produced
under a protective order may not be inaccessibfgdsecutors. As such, the civil litigator must
remain cautious when responding to discovery, ewlegre a protective order is in place.

° Sedd. at 1376.

%8 Seeln re Grand Jury Subpoena, 138 F.3d 442, 445-46 (1st1088); In re Grand Jury Subpoena Served on
Meserve, Mumper & Hughes, 62 F.3d 1222, 1227 (9thi®95);In re Grand Jury Proceedings, Williams, 995 F.2d
1013, 1020 (11th Cir. 1993)n re Grand Jury Subpoena, 836 F.2d 1468, 1478 (4th XSi88); Martindell v.
International Tel. & Tel. Corp., 594 F.2d 291, 224 Cir. 1979).

% Martindell, 594 F.2d at 294.

®d. at 296.

After balancing the interests at stake, we aresfsadi that, absent a showing of improvidence in
the grant of a Rule 26(c) protective order or s@xieaordinary circumstance or compelling need,
none of which appear here, a witness should belezhtio rely upon the enforceability of a
protective order against any third parties, inahgdihe Government, and that such an order should
not be vacated or modified merely to accommodateGbvernment’s desire to inspect protected
testimony for possible use in a criminal investigiat either as evidence or as the subject of a
possible perjury charge.

Id. Even undemMartindell, it is possible for a court to find “some extraioaty circumstance” that justifies the
vacation or modification of a protective order.

®1 Seeln re Grand Jury Subpoena Served on Meserve, Mumperghel 62 F.3d 1222, 1227 (9th Cir. 1996)re
Grand Jury Proceedings, Williams, 995 F.2d 101201 1th Cir. 1993);In re Grand Jury Subpoena, 836 F.2d
1468, 1478 (4th Cir. 1988).

%2|n re Grand Jury Subpoena, 138 F.3d 442, 445-46 (1s1898).
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E. Use of the Fifth Amendment in the Context of Corpoation

A corporation does not possess any Fifth Amendmghts against self-incrimination.
However, the corporation’s lack of rights agairgf-gicrimination does not force the employees
of a corporation to waive theirs. The Supreme Cbas recognized that there may be instances
when it is impossible for a corporation to complighaa discovery request without violating the
rights against self-incrimination of the individualisiness owner and sole emplo§&en such
an instance, the Court noted that the proper renweodyld be to stay discovery until the
conclusion of the criminal actiotf. While courts in subsequent cases have beenmetizgrant
a stay of an action against a corporation basedavdel, it may be possible when no employee
nor agent of the corporation can comply with digrgvrequests without waiving his Fifth
Amendment privilege.

II. DEALING WITH MULTIPLE GOVERNMENT AGENCIES
A. Civil enforcement frequently evolves into criminalproceedings

Parallel proceedings often arise when a single ntom set of facts gives rise to
simultaneous or subsequent civil, administrativad acriminal investigations by different
agencies or branches of government. Thus, whaitrstgrt as a civil investigation quickly turns
into two or more parallel investigations, both tiand criminal®® These parallel investigations
most often involve at least two different governinagencies. Successfully navigating parallel
proceedings is a difficult process.

B. Overlap in jurisdiction between agencies

The reason for parallel proceedings can oftenrheetl to the statutes granting the
government agency the authority to examine a sttimatFor example, Section 78u of Title 15 of
the United States Code grants the SEC the authtoriipvestigate violations of securities laws
and regulation®® Indeed, Section 78u explicitly provides that ®EC may transmit “such
evidence as may be available concerning such agisaotices as may constitute a violation of
any provision of this chapter or the rules or ragohs thereunder to the Attorney General, who
may, in his discretion, institute the necessarynial proceedings . . .°%* In short many
statutes provide both for a civil penalty to beegsed by a government agency and for a criminal
penalty if the violation is sufficiently severe.e@use the statutes provide for both, actions that
begin as civil investigations frequently spawn falariminal proceedings.

83 United States v. Kordel, 397 U.S. 1, 8-9 (1970).

*d. at 9.

% SeeCharles Parker, et aKeeping Energy Companies Out of Trouble—Dealing wie SEC, Ethical Dilemmas,
and Avoiding Criminal Liability50 MIN. L. INST. 6-1, § 6.03 (2004) (describing the frequency wittich SEC civil
enforcement investigations evolve into criminalqeedings).

®15U.S.C. § 78u.

715 U.S.C. § 78u(d)(1).
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C. Each agency will have its own set of priorities andoals

In multi-issue negotiation, one must identify thaultiple issues, set priorities, and
attempt to discover the other parties inter&t#\s difficult as it may be to negotiate multiple
issues with one government agency, that difficistgompounded when dealing with multiple
agencies. Each agency will have its own interestgjirements, personnel, and attitude towards
settlement? In many cases, the disparate interests of thergavent agencies may slow or even
prevent settlement.

Negotiating with government agencies poses antiaddl problem. While the use of
conduct or statements made during settlement reggots with private parties is prohibited,
conduct or statements made to a government offici@} be offered in a criminal caSe.Thus,
if a defendant does settle with a civil enforcetramgency, he must remain cognizant of the fact
that any admission of fault made during those es@ktint negotiations may become the basis of
subsequent criminal prosecutitin. Therefore, a defendant must be wary of making any
statement that could be seen as incriminating.

Dealing with multiple agencies is a difficult pgtion. Involving all interested parties
in the settlement negotiations is important, aallidws a determination of where each party’'s
priorities and expectations lie. Even with earlyalvement, a great deal of persistence may be
required to negotiate a settlement that is satisfador all parties.

V. DIFFERENCES IN CRIMINAL AND CIVIL DISCOVERY AND RESTRICTIONS ON THE USE OF
CiviL DiscovERY TO OBTAIN THE UNOBTAINABLE INA CRIMINAL CASE

There are notable and substantial differencesdstveriminal and civil discovery. In a
civil proceeding, anything relevant to the case alhis not privileged is discoverabl&”
Contrast that with criminal discovery where, forample, a criminal defendant can only force
the government to produce documents that are rahteri preparing the defense, that the
government plans to use in its case-in-chief, at there obtained from or that belong to the
defendanf?® The discovery rules are not just more restrictiseo criminal defendants, but also
to prosecutors. The rules regarding discovery feodefendant are reciprocal, meaning that the
defendant’s duty to allow discovery is only triggeérwhen the defendant asks for similar

% DEEPAK MALHOTRA & MAX H. BAZERMAN, NEGOTIATION GENIUS. HOW TO OVERCOME OBSTACLES AND
ACHIEVE BRILLIANT RESULTS AT THEBARGAINING TABLE AND BEYOND 72-74 (2007).

% Robert S. Bennett & Alan KriegelNegotiating Global Settlements of Procurement Fr@asbes 16 RJB. CONT.
L.J. 30, 41 (1986-87) (discussing negotiation with nmlétigovernment agencies in the contexts of devetppi
global settlement agreement in response to allegmtdf procurement fraud$ee alsoRobert K. Huffman, et al.,
The Perils of Parallel Civil and Criminal Proceedjs: A Primer 10 HEALTH LAw., March 1998, at 6 (discussing
settlement with multiple agencies in the contextedlth-care fraud).

" Fep. R. EvID. 408(a)(2);see alsoMikah K. Story ThompsonTo Speak or Not to Speak? Navigating the
Treacherous Waters of Parallel Investigations Failog the Amendment of Federal Rule of Evidence 468U.
CIN. L. Rev. 939, 940 (2008).

" SeeStory Thompsorsupranote 70, at 940.

2 pankaj SinhaParallel Civil and Criminal Proceeding®6 Av. CRIM. L. REv. 1217, 1218 (1989) (citinge®. R.
Civ. P 26(b).

B FeD. R.CRIM. P. 16(a)(1)(E).
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discovery from the governmefit. Thus, just as a criminal defendant may use tiepriocess to
gain access to information not available underdtiinal discovery process, so too may the
government seek information, forcing the criminafesthdant to either provide the information or
invoke the Fifth Amendmerit.

Part of the pendency of parallel proceedings ésritk that the government may use the
civil discovery process to gain assess to inforomatihat it could not through the criminal
discovery process. I@ampbell v. Eastlandhe Fifth Circuit Court of Appeals addressed this
issue where the criminal defendant was attempingry information about the prosecution’s
criminal case through the civil discovery proc&ssThe Fifth Circuit held that the lack of good
faith in the institution and discovery requestgsted civil suit compelled the court to either stay
the civil proceedings or end them through dismis§#he motion’”

The Supreme Court embraced the good faith regeinérfor permitting discovery in
parallel civil proceedings itUnited States v. Kordé? In Kordel, the Supreme Court reversed a
Sixth Circuit opinion that suppressed evidence ¢fmernment had gained through civil
interrogatories? In permitting the use of evidence acquired thioaigil litigation, the Supreme
Court based its opinion in large part on the gomemnt's good faith in seeking the
interrogatories in the first plaég.

The examination of good faith as the basis foreeining whether to permit civil
discovery of material pertinent to a criminal intrgation and the admission of that evidence in a
criminal prosecution suffered a slight set-baclkimited States v. LaSalle National Batik In
LaSalle the Supreme Court held that the IRS must desigisicivil investigation of a matter
once it is recommended to the Department of Jufticeriminal prosecutioft The distinction
betweenKordel andLaSallelay in the statutory authority of the IRS, whicloyided that the
agency must cease investigation.

Despite criticism that the good faith standardoesed inKordel is too lenient to the
government, it nevertheless remains the test ashather civil discovery will be permitted and
allowed into evidence in a criminal prosecutith.

V. CONCLUSION

Conducting civil litigation in the shadow of poteh or actual criminal prosecution is
tricky business. Attorneys in those situations nassist their clients with the difficult choices o

" Fep. R.CRIM. P. 16(b).

> SeeDavid A. HymanWhen Rules Collide: Procedural Intersection ane Rule of Law71 TuL. L. Rev. 1389,
1389 (1997).

5 Campbell v. Eastland, 307 F.2d 478, 487 (5th 1962).
" Campbell 307 F.2d at 488.

8397 U.S. 1 (1970).

“Kordel, 397 U.S. at 12-13.

8 SeeKordel, 397 U.S. at 6-7.

81437 U.S. 298 (1978).

8| aSallg 437 U.S. at 312-13

8 Sinha,supranote 72 at 1223-24, 1236-37.
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whether to invoke their Fifth Amendment rights, lsée stay a civil case, or fully cooperate.
Further, attorneys may face the prospect of nefjogiawith several government agencies
simultaneously, each with a different priority asgenda. There are no easy solutions to these
difficult situations. The best advice is to keegrgpective as to how a client’s civil matter fits

into potential or actual criminal prosecution, amat allow the action on the civil side to cloud
one’s judgment.
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