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Does Implied Antitrust
Immunity Apply to FERC-
Regulated Industries?

By Bradley C. Weber

he role of the antitrust laws in industries regulated un-

der federal statutory schemes can be limited if Congress

intended to replace the antitrust laws with the regula-
tory regime. Where Congress has expressly stated that the
antitrust laws do not apply, or that they do not apply under
the circumstances set forth in a regulatory statute, an explicit
antitrust immunity is created.! Conversely, “an antitrust-
specific saving clause [in a federal statute] . . . bars a finding of
implied immunity.”? In limited circumstances, however, and
despite the absence of an express statutory direction, courts
will find an implied immunity from the antitrust laws to pre-
serve the integrity of a federal regulatory scheme.

In Credit Suisse Securities (USA) LLC v. Billing,® the U.S.
Supreme Court held that the securities laws implicitly
preclude application of the antitrust laws to agreements
among underwriting firms relating to initial public offerings
(IPOs). Although the Court expressly limited the scope of its
opinion to the particular conduct of underwriters in securi-
ties offerings, persons in other regulated industries—such
as interstate gas pipeline companies under the jurisdiction
of the U.S. Federal Energy Regulatory Commission (FERC
or the Commission)—have relied on Credit Suisse’s implied
antitrust immunity test in seeking the dismissal of anti-
trust claims on the grounds that they are inconsistent with
FERC’s regulatory regime.*

Recent Litigation in the

Area of Carbon Emissions
By Jason M. Halper and Cheryl L. Howard

he increased focus over the past year on climate

change and energy independence has been associ-

ated with greater legislative, regulatory, and judicial
activity. One area that has received significant attention
and that may provide insight and guidance with respect to
future energy litigation issues involves regulation of carbon
emissions. Judicial scrutiny has focused on the permissible
legislative and regulatory authority of and interaction among
the states, the Environmental Protection Agency (EPA), and
the federal government, often with plaintiffs raising claims of
federal preemption. Regulatory activity has involved, among
other things, proposals for a cap-and-trade system for carbon
emissions. This article discusses these developments and
considers the potential energy-related litigation that may
become prevalent in the future.

Litigation in Regulating Carbon Emissions
The authority for regulation of carbon emissions traces back
to the Federal Clean Air Act (CAA),! which authorizes
extensive stationary and mobile source emissions regulation.
Title II of the CAA allows the EPA to regulate emission
standards for moving sources, including motor vehicles.? The
EPA’s regulatory mandate has resulted in conflict between
the EPA and state agencies concerning authority to regulate
emissions and generated several noteworthy decisions.
Specifically, § 209(a) of the CAA provides, “No State

or any political subdivision thereof shall adopt or attempt
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From the Chairs. ..

he fall issue of the Energy Litigation Journal always signals the close of

one bar year and the beginning of another. This is an arbitrary demar-

cation but one that brings with it changes and new opportunities for
the coming bar year. Among the many changes, we welcome a new cochair
for the committee, Walter Mayer. Walter previously served as editor-in-chief
of the Energy Litigation Journal. Taking Walter’s place as editor-in-chief for the
coming year is Gregory Brown, who has been actively involved in the Energy
Litigation Committee and on the Journal’s editorial board. Greg will continue
to work with our editorial board to find and produce timely and relevant mate-
rial for the Journal. If you have an interest in joining the board or in submitting
an article for publication, please contact Greg at gbrown@jw.com.

We also welcome new talent for the website editorial board. This year Corey
Wehmeyer joins Eric Getty to enhance our focus on producing timely, high-
quality news material and articles for the committee’s webpage at www.abanet.
org/litigation/committees/energy. To join the board of web editors, contact Eric
or Corey at egetty@balch.com and cwehmeyer@coxsmith.com. It is our goal
this year that the Energy Litigation webpage become a central hub for our com-
munity where you can find something new and useful each time you visit. The
committee is an excellent forum to network and learn from other attorneys
engaging in energy litigation. However, we need the activity, participation, and
ideas of the community. As always, we seek your input and collaboration on
how to make the committee responsive and relevant to you.

Getting involved is as easy as a short email. If you have an idea for a pro-
gram; know of an interesting issue; want to publish an article, book review,
or case note; or want to serve as part of a subcommittee or on the editorial
board for the Energy Litigation Journal, do not hesitate to contact Marty Truss
at jmtruss@coxsmith.com or Walter Mayer at wmayer@velaw.com to talk
about it. We would love to talk to you about the opportunities or answer
any questions.

Editor's Note

his issue of the Energy Litigation Jowrnal is the result of the hard work

of Jason M. Halper, Cheryl L. Howard, and Bradley C. Weber. Halper

and Howard address potential litigation in the area of carbon emissions
legislation. Their article is especially relevant as we all try to assess whether
the ongoing debate over potential climate change legislation will spawn
increased litigation. Bradley Weber’s article addresses antitrust immunity for
industries regulated by FERC in the wake of the Supreme Court’s opinion in
Credit Suisse Securities (USA) LLC . Billing.

The Jouwnal would like to welcome Justin Marlles to the editorial board,
where he will work closely with Gregory Brown and serve as assistant editor.
We'd also like to thank Walter Mayer for the great job that he has done serving
as editor-in-chief for the Journal. We wish him well and look forward to working
with him as he goes on to serve as cochair of the committee.

As always, we encourage you to contact us if you or someone you know
is interested in submitting an article for publication in the Journal or if you
have a topic of interest you would like to propose. Please contact Gregory
Brown at gbrown@jw.com or Justin Marlles at jmarlles@velaw.com with your
submissions and article ideas. m
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When and How Do
Actions?
By Jocelyn D. Larkin

he Class Actions Committee

recently took the liberty of answer-

ing some common questions about
class notice in federal cases. All references
are from the text of Federal Rule of Civil
Procedure 23 unless otherwise noted.

When must class notice be sent?
Class notice is required in three
circumstances:
* After the certification of a Rule 23(b)(3)
damages class
* When a proposed class settlement
has been submitted for approval
¢ In connection with a request for
attorney fees

Class notice may be sent
e After the certification of a Rule 23(b)(1)
limited fund class or a Rule 23(b)(2)
injunctive class
¢ Whenever the district court finds it
necessary “to protect class members
and fairly conduct the action”

Are the standards the same for class
notice in all these circumstances?

No. Rule 23(b)(3) notice must be “the
best notice that is practicable in the
circumstances”—the gold standard for class
notice. In the other situations, “appropriate
notice” or “notice in a reasonable manner”
is sufficient.

Do | have to send notice if | file a case
as a class action but decide to settle the
named plaintiffs’ claims and simply dis-
miss the class claims without prejudice?
It depends. Rule 23(e)(1) provides that
court approval and notice are only required
of certified classes. So before the class is
certified, you can dismiss without prejudice
the class claims without sending notice.
However, if the class has been certified, and
the class is relying upon your case to pursue
their claims, you must send them notice.
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What is considered “the best notice
that is practicable”?

Rule 23 requires “individual notice

to all members who can be identified
by reasonable effort.” This means a
notice by first-class mail. Posting the
notice on the Internet or publishing
the notice in newspapers or journals
may serve as a useful supplement to the
mailed notice.!

When is notice by publication used?
Where the identity of the class mem-
bers is not known, publication notice
may be necessary (or can be used to
supplement other forms of notice). The
problem is that publishing notices in
newspapers can be enormously expen-
sive and almost completely ineffective
in reaching class members (particularly
if the notice is in six-point font and full
of incomprehensible legalese). This is a
circumstance where notice profession-
als can be very useful. They can select
the periodicals that will reach your
target audience using the same sophis-
ticated demographic data that advertis-
ing agencies use. They can also create
visually attractive and readable notices.

What about notice by email?
Courts remain skeptical of the use of
electronic mail but are more receptive
where it is part of a comprehensive
notice plan.?

What needs to be in the (b)(3) class
notice?

The notice must include a description
of the case, the class definition, the
claims, the manner and deadline for
opting out, and the binding effect of a
class judgment. Note all of this must be
“clearly and concisely state[d] in plain,
easily understood language”—in other
words, in plain English.

How do | put in all that information
but also ensure that the notice is in
plain English?

That is not a task that comes naturally to
lawyers. Fortunately, the Federal Judicial
Center has some excellent model notices
(both full and publication versions)

on its webpage (www.fic.gov) that can
give you a great start. If it is within your
client’s budget, you may want to get as-
sistance from one of the notice firms that
have expertise in this area.

What will a court consider in deter-
mining whether and how to order
notice in a Rule 23(b)(1) or Rule 23(b)(2)
case?

One important factor is the cost of
notice, which can be very significant in
a large class. In an injunctive relief class,
notice costs run the risk of deterring

the filing of the action altogether. Thus,
Rule 23 gives the district court flexibility
to order something less than individual
notice by first-class mail (e.g. posting

of notice) or to dispense with notice
entirely.

Does the district court need to
approve the substance of the notice
before it is sent?

Yes. Ideally, the parties will have negoti-
ated the language and submit the notice
to the court in a mutually agreeable form.
If unable to reach agreement, the parties
can each provide the court with their
proposed version of the notice. Don’t
expect the court to be pleased if you take
the latter approach.

Who pays the costs of notice?

Under federal law, plaintiffs ordinarily
bear the cost of class notice sent after
class certification.’ Where notice is being

(Continued on page 8)
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DoEs IMPLIED ANTITRUST IMMUNITY APPLY TO FERC-REGULATED INDUSTRIES?

(Continued from page 1)

The Credit Suisse Case

The plaintiffs in Credit Suisse were a class
of 60 investors who filed two lawsuits
against 10 of the nation’s largest invest-
ment banks that had formed syndicates
to underwrite the [POs of numerous
technology companies in the late 1990s.
The plaintiffs alleged that the invest-
ment banks had conspired by agreeing
not to sell securities except to buyers
who would: (1) later purchase additional
shares of the same security at escalating
prices; (2) pay unusually high commis-
sions on subsequent purchases; and/or
(3) purchase other less-desirable securi-
ties from the underwriters. The plaintiff
investors argued that such agreements
among the underwriter defendants
violated Section 1 of the Sherman Act,

The SEC enforces rules
and regulations that
forbid the conduct at
issue, and investors

harmed by the
underwriters’ unlawful
actions can bring lawsuits
and seek damages under
the securities laws.

Section 2(c) of the Clayton Act, as
amended by the Robinson-Patman Act,
and state antitrust laws. The defendants
moved to dismiss these claims on the
grounds that their conduct was fully
regulated by the securities laws and that,
as a result, the antitrust laws were neces-
sarily displaced.

The district court granted the defen-
dants’ motion to dismiss, holding that
in this context the federal securities
laws impliedly repealed federal antitrust
laws and preempted state antitrust laws.’
On appeal, the Second Circuit Court
of Appeals reversed, finding no specific
express or implied congressional intent to
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immunize the challenged conduct from the
antitrust laws, and holding that the securi-
ties laws were not sufficiently pervasive to
limit the plaintiffs’ antitrust claims.®

In an opinion written by Justice
Breyer, the Supreme Court reversed the
Second Circuit, concluding that the
securities laws implicitly immunized the
defendants’ alleged conduct from the
application of the antitrust laws.” The
Credit Suisse Court articulated a test for
assessing the defendants’ potential immu-
nity based on principles outlined in three
prior Supreme Court decisions analyzing
the relationship between securities law
and antitrust law: United States v. National
Ass'n. of Securities Dealers;® Gordon v. New
York Stock Exchange;’ and Silver v. New
York Stock Exchange.'® According to Credit
Suisse, these decisions suggested that the
appropriate test should focus on whether
the regulations of the U.S. Securities and
Exchange Commission (SEC) at issue and
the alleged antitrust violations were “clearly
incompatible,” in which case the securi-
ties regulations would impliedly preclude
the application of the antitrust laws to the
defendants’ alleged conduct.

Four necessary factors were included
in the Court’s Credit Suisse implied
immunity test:

(1) the existence of regulatory
authority under the securities law to
supervise the activities in question;
(2) evidence that the responsible
regulatory entities exercise that
authority; ... (3) a resulting risk
that the securities and antitrust laws,
if both applicable, would produce
conflicting guidance, requirements,
duties, privileges, or standards of
conduct[; and] (4) ... the possible
conflict [between the securities and
antitrust laws] affected practices that
lie squarely within an area of finan-
cial market activity that the securi-
ties law seeks to regulate.!!

In considering these four factors
under the facts of the case, the Court

quickly dispatched with all but the
third factor—a possible conflict be-
tween the securities and antitrust

laws. The bulk of the Court’s opinion
focused on whether there was a conflict
between the securities laws and the an-
titrust claims alleged in the complaint,
such that permitting the suit to proceed
would “prove practically incompatible
with the SEC’s administration of the
nation’s securities laws.”!?

The plaintiffs argued that there was
no incompatibility because the SEC
had full regulatory authority over the
practices alleged and had exercised that
authority to disapprove of the alleged
conduct. Thus, the plaintiffs contended
that the antitrust laws should apply
because the challenged conduct was
inappropriate under both the securities
and antitrust laws.

The Court rejected this argument. It
reasoned that permitting the antitrust
suit to proceed “would threaten serious
harm to the efficient functioning of the
securities markets.”"® The Court ex-
plained that determining what activity
was or was not permitted by the SEC
would frequently require drawing a “fine,
complex, detailed line,” and drawing
that line required securities expertise.
Furthermore, evidence tending to show
lawful securities activity and evidence
tending to show unlawful antitrust activ-
ity would likely overlap or be identical.
According to the Court, there was a
substantial risk of inconsistent results
because antitrust plaintiffs could file suits
in different courts with different levels
of expertise. The Court concluded that,
taken together, these considerations
demonstrated that it was not possible
to confine antitrust suits to challenging
activity that is unlawful under the secu-
rities laws. Instead, the Court concluded,
courts assessing antitrust claims are likely
to make mistakes, which would result
in underwriters avoiding conduct that is
permitted or encouraged by the securities
laws for fear of an antitrust lawsuit.

The Court also observed that in this
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context the “enforcement-related need
for an antitrust lawsuit is unusually
small.” The SEC enforces rules and regu-
lations that forbid the conduct at issue,
and investors harmed by the underwrit-
ers’ unlawful actions can bring lawsuits
and seek damages under the securities
laws. Moreover, the SEC is required to
consider competition when it adopts
securities rules and regulations. Thus,
antitrust actions are “somewhat less
necessary” for purposes of addressing an-
ticompetitive behavior in the securities
context, and permitting a plaintiff to pur-
sue an antitrust action risks circumvent-
ing the heightened pleading standards
for securities actions by allowing them

to “dress what is essentially a securities
complaint in antitrust clothing.”!4

Trinko and Implied Limitations on
Antitrust Laws

Credit Suisse complemented and further
developed the principles set out by the
Supreme Court three years earlier in
Verizon Communications, Inc. v. Law
Offices of Curtis v. Trinko, LLP.'® There,
the Court held that the antitrust-specific
savings clause in the Telecommunications
Act of 1996 precluded any argument that
the act created implied antitrust
immunity.!”

Writing for the Court in Trinko,
Justice Scalia analyzed a Sherman Act
Section 2 claim based on the defendant’s
refusal to deal with a competitor in the
context of the federal regulatory scheme
created under the Telecommunications
Act. In examining the challenged
conduct, the Court said that “[o]ne
factor of particular importance is the
existence of a regulatory structure
designed to deter and remedy anticom-
petitive harm. Where such a structure
exists, the additional benefit to competi-
tion provided by antitrust enforcement
will tend to be small, and it will be less
plausible that the antitrust laws contem-
plate such additional scrutiny.”'8
Applying that principle under an
antitrust cost-benefit analysis, the Court

Regulatory Authority over Natural Gas and Electric Power

The natural gas industry in the United States is regulated by FERC pursuant

to the Natural Gas Act,' which was amended by the Energy Policy Act of 2005
The Commission’s primary regulatory authority over this industry is related to
the transmission and sale of natural gas for resale in interstate commerce; the
construction, extension, and abandonment of natural gas facilities; and the es-
tablishment of rates for services. FERC also imposes operational and conduct
rules on interstate gas pipelines to ensure open and nondiscriminatory ac-
cess to, and use of, pipeline facilities for all natural gas shippers. Among other
things, the Energy Policy Act enhanced the Commission’s authority to police
natural gas markets by increasing civil and criminal penalties for violations of
the Natural Gas Act."

The U.S. electric power industry is regulated by both federal and state authori-
ties. Retail sales of electricity are generally regulated by state public utility
commissions, while other aspects of the industry, including wholesale sales,
wholesale and interstate transmission service, and mergers, are subject to the
jurisdiction of FERC pursuant to the Federal Power Act,” which was also amend-
ed by the Energy Policy Act. While the transmission and distribution of electric-
ity are highly regulated under tariffs prescribing prices, FERC permits much
wholesale electricity to be sold at market-based prices.

In carrying out Congress's public interest directive under both the Federal
Power Act and the Natural Gas Act, FERC must take into account competitive
considerations and federal antitrust policies." This responsibility was empha-
sized by the Energy Policy Act, which enhanced the Commission’s authority to
prohibit manipulation of energy markets, including natural gas markets, and
directed FERC to facilitate price transparency in markets for the sale and trans-
portation of natural gas."" The Energy Policy Act also contains several provisions
enhancing FERC's authority to address anticompetitive practices in the electric
power industry"" and antitrust review of the licensing of nuclear power plants.

Endnotes

i. 15U.S.C. §§ 717-717z.

ii. Energy Policy Act of 2005, Pub. L. No. 109-58, 119 Stat. 594 (2005).

iii. See, e.g., 15 U.S.C. § 717c (rates and charges); § 717f (construction, extension, and abandonment of
facilities).

iv. The Energy Policy Act increased the prior $5,000 maximum fine to $1 million and the possible prison
sentence from two years to five years.

v. 16 U.S.C. §§ 791a-828c.

vi. See Gulf States Utils. v. FPC, 411 U.S. 747, 758-60 (1973) (holding that the power granted to FERC's
predecessor, the Federal Power Commission (FPC), to regulate the industry “clearly carries with it

the responsibility to consider, in appropriate circumstances, the anticompetitive effects of regulated
aspects of interstate utility operations,” and that the FPC was to serve the “important function of
establishing a first line of defense against those competitive practices that might later be the subject
of antitrust proceedings.”); Alabama Power Co. v. FPC, 511 F.2d 383, 393 (D.C. Cir. 1974); Northern
Natural Gas Co. v. FPC, 399 F.2d 953, 958 (D.C. Cir. 1968).

vii. Energy Policy Act of 2005, Pub. L. No. 109-58 §§ 315, 316, 119 Stat. 594 (2005).

viii. These provisions include: § 1231 (granting FERC authority to require comparable open access by
non-jurisdictional transmission providers); § 1281 (price transparency in electric markets); § 1283 (pro-
hibiting the use or employment of manipulative or deceptive devices or contrivances in connection
with the purchase or sale of electric energy or transmission services subject to the jurisdiction of FERC);
and § 1289 (increasing jurisdictional thresholds, expanding jurisdiction, and amending substantive
standard for FERC review of mergers and acquisitions involving public utilities).

Published in Energy Litigation, Volume 9, Number 1, Fall 2009. © 2009 by the American Bar Association. Reproduced with permission. All rights reserved. This information
or any portion thereof may not be copied or disseminated in any form or by any means or stored in an electronic database or retrieval system without the express written consent

of the American Bar Association.




concluded that the existence of the
telecommunications regulatory regime
was a significant factor that militated
against expanding traditional antitrust
concepts to create a remedy in the case
before the Court."”

Implied Antitrust Immunity for
Conduct Regulated by FERC

A pertinent question in this discus-
sion—and indeed the focus of this
article—is whether and under what
circumstances a court, in applying the
Credit Suisse test, would find that im-
plied antitrust immunity applies to the
FERC-regulated conduct of companies
in the natural gas and electric power
industries. Credit Suisse affirmed that
judicial determinations as to whether a
regulatory scheme implicitly precludes
antitrust enforcement vary “from statute
to statute, depending upon the relation
between the antitrust laws and the regu-
latory program set forth in the particular
statute, and the relation of the specific
conduct at issue to both sets of laws.”?
In support of its observation, the Court
cited Justice Kennedy’s 1981 opinion in
Phonetele, Inc. v. Am. Tel. & Tel. Co.,*
which was written while he was still on
the Ninth Circuit Court of Appeals.
Justice Kennedy, who did not participate
in Credit Suisse, wrote in Phonetele that
“no simplistic and mechanically universal
doctrine of implied antitrust immunity”
exists, and each case “is decisively shaped
by considerations of the special aspects of
the regulated industry involved.”?

The initial step in predicting whether
FERC-regulated conduct is immune
from the antitrust laws is to determine
whether the regulations enforced by
FERC contain any type of antitrust
saving clause, such as the one at issue in
Trinko. The Natural Gas Act, which is
the primary source of FERC'’s jurisdic-
tion over the natural gas industry, does
not contain a specific antitrust saving
clause.?® In contrast, the Federal Power
Act, which regulates the electric power
industry, does contain an antitrust-

specific saving clause, which states that
various provisions of the Federal Power
Act “shall not be construed to modify,
impair, or supersede the [federal] antitrust
laws.”** Thus, it appears that the anti-
trust-specific saving clause in the Federal
Power Act, like the one cited in Trinko,
would bar a finding of implied antitrust

The district court based
its decision on a belief
that the securities laws
provide more extensive

rights and procedures for

private individuals
to bring suits for the
recovery damages than
FERC's regulatory scheme.

immunity for conduct that FERC regu-
lates pursuant to the specified provisions
in the Federal Power Act.

Although the antitrust-specific saving
clause in the Federal Power Act is likely
to bar a finding of implied antitrust
immunity for much of the conduct of
electric power companies, the fact that
FERC has extensive regulatory author-
ity over this industry could still limit the
scope of antitrust claims under a Trinko
cost-benefit analysis. Moreover, prec-
edents often cited to support the applica-
tion of the antitrust laws in the electric
power industry have been weakened by
judicial and regulatory developments.

For example, the Supreme Court’s
1973 decision in Otter Tail Power Co. v.
United States? allowed the government
to bring a Sherman Act Section 2 claim
against the defendant, Otter Tail Power,
based on its refusal to transmit and sell
wholesale power or wheel bulk power
from another competitor to municipali-
ties formerly served by Otter Tail. Despite

the holding in Otter Tail, it is now fairly
well settled that any claimed antitrust
damages based on the price paid for elec-
tricity or transmission service are barred
by the “filed rate doctrine,”* and a num-
ber of antitrust cases have been dismissed
on that ground in the last few years.?’
Moreover, in 1992, Congress substan-
tially increased FERC’s authority under
the Federal Power Act to order regulated
power companies to transmit electric
power for others.? FERC has followed

up by expanding significantly its regula-
tory oversight of transmission.?”” These
developments are likely to significantly
restrict the available antitrust relief that a
court could order under the antitrust laws
without running afoul of FERC’s Federal
Power Act authority. Thus, application of
Trinko’s antitrust cost-benefit analysis to
the Oitter Tail facts today might well yield
a different result.

The Columbia Gas Transmission Case
Unlike the Federal Power Act, which
contains an antitrust-specific saving
clause, the Natural Gas Act does not
contain a similar provision. Thus, the
question of whether implied antitrust
immunity should be extended to cer-
tain conduct of interstate gas pipeline
companies is not answered by an express
congressional directive. This issue was
considered earlier this year by a district
court in the Southern District of West
Virginia in Energy Marketing Services,
Inc. v. Columbia Gas Transmission Corp.*
There, a group of natural gas shippers
filed suit alleging that the owners of
several interstate gas pipelines (Pipeline
Defendants) violated the antitrust laws
by participating in an anti-competitive
kickback scheme with certain pre-
ferred natural gas shippers (Shipper
Defendants). The plaintiffs accused

the Pipeline Defendants of allowing

the Shipper Defendants to store, or
park, gas in the pipelines and to bor-
row it for resale when prices were high
and replace it when prices were low. In
exchange for providing these “parking
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and lending” services, the plaintiffs al-
leged that the Pipeline Defendants were
allowed to keep a portion of the Shipper
Defendants’ profits.

In support of its motion for summary
judgment, one of the Pipeline Defendants
(TCO) submitted a stipulation and settle-
ment agreement (Stipulation) between
TCO and FERC'’s Office of Enforcement.
According to TCO, the Stipulation
confirmed that FERC had condoned
and approved the “parking and lending”
practice upon which the plaintiffs’ entire
theory of antitrust liability was premised.
TCO also argued that the Stipulation
highlighted the actual and potential
incompatibility of continuous FERC
oversight of interstate pipelines under
the Natural Gas Act and ad hoc judicial
oversight applying antitrust law. Thus,
because FERC had approved the con-
duct that the plaintiffs were seeking to
condemn under the antitrust laws, TCO
argued that the Credit Suisse implied im-
munity test clearly applied.

The district court denied TCO’s mo-
tion for summary judgment and found
that Credit Suisse was not controlling.*!
In reaching this conclusion, the district
court stated that:

In the securities market, joint action
is integral to the activity which the
SEC both encourages and regu-
lates. That joint action necessarily
exposes the participants to antitrust
complaints because they engage in
sophisticated financial arrangements
in concert. Here, the relationship
between an interstate natural gas
pipeline and shippers of natural

gas on the pipeline conforms to a
more traditional business model.
Although the natural gas industry

is undoubtedly complex, the roles

of the pipeline and the shippers are
fundamentally common—the pipe-
line is the seller of transportation
and storage services and the shippers
are the purchasers of those services.
Shippers and the pipeline do not
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act “jointly” in the way described in
Credit Suisse.*

The district court based its decision on
a belief that the securities laws provide
more extensive rights and procedures for
private individuals to bring suits for the
recovery of damages than FERC’s regula-
tory scheme. The district court
observed that in the securities market
“[plrivate individuals who suffer harm
as a result of a violation of pertinent
statutes and regulations may also recover
damages’ under the Securities Exchange
Act.”? According to the court, “[t]hese
carefully crafted provisions seek to regu-
late the coexistence of SEC enforcement
and private litigation. . . . Traditional
antitrust suits might conflict with this
regulation. This fact contributes to the
unusual lack of a need for antitrust suits
in the securities context. No similar
special private actions, which might be
compromised by antitrust claims, accom-
pany FERC’s regulatory scheme.”*

In addition to these perceived distinc-
tions between SEC and FERC laws and
regulations, the district court also based
its decision on a belief

that the natural gas industry is distin-
guishable from the securities industry
because FERC appears to wield
somewhat less authority to remedy
anticompetitive behavior than the
SEC. ... FERC lacks the authority
to remedy anticompetitive behavior
that the SEC wielded in Credit Suisse.
In the natural gas context, there is
an ‘enforcement-related need for . . .
antitrust lawsuit[s].””*’

Soon after the district court denied
TCO’s motion for summary judgment,
the parties in Columbia Gas Transmission
reached a settlement and voluntarily dis-
missed the case. Thus, the district court’s
application of the Credit Suisse test and
its rationale for distinguishing the regula-
tory schemes enforced by the SEC and by
FERC will not be reviewed on appeal.

Conclusion

Trinko’s antitrust cost-benefit analysis
foreshadowed the Credit Suisse implied
antitrust immunity test; the two cases
point to possible future limitations on
antitrust claims in closely regulated
industries, such as the natural gas and
electric power industries. Despite Credit
Suisse’s language limiting its holding to
the securities industry, and despite the
recent district court opinion in Columbia
Gas Transmission, energy companies that
are regulated by FERC can now rely on
Credit Suisse’s implied antitrust immunity
test and Trinko’s cost-benefit analysis in
seeking the dismissal of antitrust claims
on the grounds that they are inconsis-
tent with FERC'’s regulations. m

Bradley C. Weber is a partner at Locke Lord Bissell &
Liddell LLP and works in both the Dallas and Washington,
D.C.,, offices.
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WHEN AND How Do | SEND
CLass NOTICE IN FEDERAL

CLass ACTIONS?
(Continued from page 3)

sent in connection with a proposed class
settlement, the costs of notice are often
covered by the defendant as part of the
settlement package.

Why is class notice such a big deal?
Class notice, although governed by the
federal civil rules, also has a constitu-
tional dimension. Due process requires
that unnamed class members be pro-
vided with notice of actions that will
affect their rights.* If effective notice is
not given to them, class members will
not be bound by any class judgment or
settlement. m

Jocelyn D. Larkin is director of litigation and training for the

Impact Fund.

“When and How Do I Send Class Notice in
Federal Class Actions?,” by Jocelyn D.
Larkin, 2008, Class Action Derivative Suits,
18:3, pp. 18-19. © 2008 by the American
Bar Association. Reprinted with permission.
All rights reserved.
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RECENT LITIGATION IN THE AREA OF CARBON EMISSIONS

(Continued from page 1)

to enforce any standard relating to the
control of emissions from new motor
vehicles or new motor vehicle engines
subject to this part.” Although § 209(a)
preempts states from enacting their own
standards for controlling emissions,

§ 209(b) provides that California may
promulgate more stringent standards

if it first obtains a waiver from the
EPA.* Further, were the EPA to grant
California a waiver, other states could
adopt identical regulations.’

In 2004, California passed greenhouse
gas (GHG) emissions legislation for
new motor vehicles,® and in December
2005, the California Air Resources
Board sought a waiver from the EPA
to enact GHG regulations for certain
new motor vehicles.” The EPA denied
California’s request in March 2008. Prior
to the EPA’s decision, however, automo-
bile manufacturers filed suit in several
federal courts, asserting that California’s
emissions standards were preempted by
federal law.®

In Green Mountain Chrysler Plymouth
Dodge v. Crombie,’ the plaintiffs, com-
prised of new motor vehicle dealers,
automobile manufacturers, and asso-
ciations of automobile manufacturers,
sought declaratory and injunctive relief
in response to legislation regulating
GHG emissions standards for new mo-
tor vehicles. The legislation at issue in
Green Mountain was promulgated by
Vermont and was substantively identical
to the legislation passed in California.
The plaintiffs alleged that the legisla-
tion was preempted by the CAA, the
Energy Policy and Conservation Act of
1975 (EPCA),* and under a theory of
“foreign policy” preemption.!! The court,
proceeding on the assumption that the
EPA would issue a waiver for California’s
emissions regulations, denied each of the
plaintiffs’ claims of preemption."

The court rejected the plaintiffs’
argument that California’s standards
were preempted by the EPCA, which
provides that “[w]hen an average fuel
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economy standard prescribed by this
chapter is in effect, a State or a politi-
cal subdivision of a State may not adopt
or enforce a law or regulation related

to fuel economy standards, or average
fuel economy standards for, automobiles
covered by an average fuel economy
standard under this chapter.”® The court
reasoned that “once EPA issues a waiver
for a California emissions standard, it
becomes a motor vehicle standard of
the government, with the same stature
as a federal regulation.”'* Thus, if a
conflict arose between the EPCA and

The presidential transition
from the Bush to Obama
administration has

consequently brought
sweeping policy changes
that affect the future of
these cases.

California’s guidelines, approved under
§209(b) of the CAA, it would constitute
a conflict between two federal regulatory
schemes, in which case the preemption
doctrine would not apply.?” It should be
noted that the CAA is aimed at con-
trolling emissions, whereas the EPCA’s
objectives are to conserve energy.

In discussing the preemption provi-
sion in the EPCA, the plaintiff argued
that Vermont’s GHG regulation was
nothing more than a fuel economy
standard and thus was preempted by the
EPCA. The court rejected that argu-
ment, stating that Vermont’s GHG
regulation was not a de facto fuel econ-
omy standard because it encompassed
more than just fuel economy, nor was
it “related to” a fuel economy standard,
as that term was intended by Congress.
Rather, Vermont’s GHG regulation also

addressed standards for emissions that
do not correlate with fuel economy,
such as hydrocarbons or carbon mon-
oxide.'¢ Further, the plaintiffs did not
demonstrate that Congress intended the
federal government to exercise exclusive
domain over the regulation of carbon
dioxide emissions, nor did the plain-
tiffs demonstrate that the regulations
would impede the EPCA’s objectives.
Finally, the court rejected the plaintiffs’
arguments that the Vermont legisla-
tion was preempted by foreign policy
considerations, stating that the plaintiffs
failed to demonstrate that Vermont’s
legislation intruded upon the field of
foreign affairs or conflicted with na-
tional foreign policy.!” Accordingly, after
conducting a full trial on these issues,
the court entered a judgment in favor of
the defendants.

The claims in Central Valley Chrysler-
Jeep, Inc. v. Goldstene'® closely resembled
those in Green Mountain. In Central
Valley, the plaintiffs were also auto-
mobile dealers and manufacturers that
sought injunctive and declaratory relief
in response to California’s GHG emis-
sions legislation for motor vehicles.
Although the court reached a similar re-
sult as Green Mountain and granted sum-
mary judgment in favor of the defen-
dants, it conducted a somewhat different
analysis.!” It began the EPCA analysis by
determining that the EPA would not be
precluded from promulgating emissions
regulations, notwithstanding that the
regulations might potentially affect aver-
age fuel economy standards.?® According
to the court, when the EPA determines
that regulation of pollutants under the
CAA is necessary and its regulations
conflict with average mileage standards
established pursuant to the EPCA,
the agency designated by the EPCA is
obligated to “harmonize” the average
fuel efficiency standards with the EPA’s
regulations; the EPA is not precluded
from enacting such regulations.?!
Additionally, citing Green Mountain,
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the court stated that “nothing in statute
or in case law support[s] the proposi-
tion that a regulation promulgated by
California and granted waiver of pre-
emption under section 209 is anything
other than a ‘law of the Government.”*
Thus, because the EPA would not be
precluded from enacting regulations that
might have a potential effect on aver-
age fuel economy standards, a California
regulation granted waiver by the EPA
would not be precluded by the EPCA.

In Central Valley, the court also con-
sidered and rejected the plaintiffs’ claims
of preemption. The court narrowly
construed the EPCA’s preemption provi-
sion, reasoning that state laws that “have
the effect of requiring even substantial
increases in average fuel economy per-
formance are not preempted where the
required increase in fuel economy is inci-
dental to the state law’s purpose of assur-
ing protection of public health and wel-
fare under the [CAA].”? Additionally,
the court found that California’s regula-
tions would not conflict with either the
EPA or EPCA’s objective. Rather, the
regulations would fulfill both the EPA’s
objective of achieving the “greatest
degree of emission reduction achievable
through the application of technology”
and the “EPCA’s objective of imple-
menting the ‘maximum feasible average
fuel economy standards.”** Finally, as
in Green Mountain, the court rejected
foreign policy preemption because plain-
tiffs failed to establish any U.S. foreign
policy with which California’s regula-
tions might conflict.”>

Although the plaintiffs in Green
Mountain and Central Valley appealed to
the Second and Ninth Circuits, respec-
tively, the presidential transition from
the Bush to Obama administrations has
consequently brought sweeping policy
changes that affect the future of these
cases. On January 26, 2009, President
Obama directed the EPA to reassess its
previous denial of California’s waiver re-
quest.”® Subsequently, on May 19, 2009,
President Obama announced a national

fuel efficiency policy “aimed at both
increasing fuel economy and reducing
greenhouse gas pollution for all new cars
and trucks sold in the United States.””’
According to a press release issued by
the White House, this fuel efficiency
policy was reached in collaboration with
the Department of Transportation, the
EPA, various automobile manufacturers,
the United Auto Workers, environ-
mental community leaders, the State of
California, and other state governments.
Further, the press release asserts that
this national policy “is welcomed by the
auto manufacturers because it provides
regulatory certainty and predictability
and includes flexibilities that will sig-
nificantly reduce the cost of compliance.
The collaboration of federal agencies
also allows for clearer rules for all auto-
makers instead of three standards (DOT,
EPA, and a state standard).” Finally,

on June 30, 2009, the EPA reversed its
prior position and granted California’s
waiver request.”® Considering these new
developments, it is unclear whether the
plaintiffs in Green Mountain and Central
Valley will or can continue pursuing
their appeals.?? Nonetheless, as the states
and federal government continue to leg-
islate in the area of energy policy, suits
asserting claims and theories like those
in Green Mountain and Central Valley are
likely to continue to explore the bound-
aries of permissible state legislation in
the face of extensive federal regulation.

Cap-and-Trade Programs

As discussed above, the CAA grants the
EPA authority to regulate carbon emis-
sions from motor vehicles. Additionally,
on April 17, 2009, the EPA issued a
proposed finding that carbon dioxide
“threaten[s] the public health and wel-
fare of current and future generations”
and CO, emissions “contribute to the
atmospheric concentrations of the gases
and contribute to the threat of climate
change.” If this proposed finding is
finalized, the EPA will have authority
under the CAA to regulate CO, and

other heat-trapping gases.’! While the
EPA’s finding, if finalized, would au-
thorize the EPA to regulate CO,, EPA
regulation is not the only means to do so.
On February 24, 2009, President Obama
requested that Congress propose legisla-
tion to regulate carbon emissions.*? In ac-
cordance with that request, on March 31,
2009, Representatives Henry Waxman
and Edward Markey released a draft of
their proposed legislation, the American

Clean Energy and Security Act of 2009.%
The proposed legislation, which has been

Under any type of cap-
and-trade program—
whether the result of EPA
regulations or legislative
action—a new market
for carbon emissions
will be created, which
will undoubtedly spur

new litigation issues and

business concerns.

subject to numerous modifications, was
passed by the House on June 26, 2009.%*
Under the legislation, limits would be
placed on GHG emissions, and starting
in 2012, a national cap-and-trade pro-
gram for GHG would be implemented.*
It has yet to be determined whether
the EPA or Congress will be primarily
responsible for regulating carbon emis-
sions. Some critics have suggested that
the EPA’s finding was primarily a tactic
to force Congress to enact legislation.*
Further, they have expressed concern
over the prospect of the EPA using the
CAA to regulate carbon emissions.*’
Others believe that the EPA can and
should promulgate regulations under
the CAA, at least until Congress enacts
legislation addressing carbon emis-
sions.*® Both President Obama and Lisa
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Jackson, administrator of the EPA, have
made clear that they would prefer that
Congress enacts legislation to regulate
CO, emissions.”

Whatever regulatory scheme ulti-
mately is enacted, a cap-and-trade pro-
gram is likely to be an important feature.
Such a program may generate litigation
issues similar to those that have arisen in
the context of cap-and-trade programs
utilized in other industries or that arise in
the securities or commodities markets.

Under a typical environmental cap-
and-trade program, participants are
given a mandatory cap on the permis-
sible amount of emissions. Participants
who emit less than allowed under the
cap may trade or sell the difference to
participants whose emissions exceed the
amount permitted by the cap.* The cap
decreases over a period of years so that
all participants are required to gradu-
ally reduce their emissions. Litigation

spawned by a carbon cap-and-trade
program could be quite varied.

For instance, in Appalachian Power
Co. v. EPA* the court considered the
validity of an EPA regulation under
which numerous nitrogen oxide (NOx)
emitting facilities in various Midwestern
and Southeastern states were required to
abide by emissions limits announced by
the EPA and to participate in an emis-
sions trading program. Several petition-
ers challenged, among other things,
the EPA’s allocations of NOx emission
allowances as arbitrary and capricious
because the EPA used computer models
to determine state emission projec-
tions.*? The court affirmed the EPA’s
ability to utilize a computer-generated
program to determine emissions growth
projections,® and it upheld the EPA’s
authority to make emissions projections
and limitations based on the computer-
generated projections, but only if the

EPA provided adequate responses to
public comments and explains the bases
for its decisions. As a result of the EPA’s
failure to “fully explain the bases upon
which it chose to use” two different

sets of growth-rate projections and its
failure to “address what appear to be
stark disparities between its projections
and real world observations,” the court
remanded the case so that the EPA could
“explain why results that appear arbi-
trary on their face are, in fact, reason-
able determinations.”#

More recently, in North Carolina v.
EPA,® the court examined the validity
of the EPA’s Clean Air Interstate Rule
(CAIR), which created a cap-and-trade
program for both sulfur dioxide (SO,)
and NOx emissions. North Carolina,
one of the petitioners, acknowledged
that the EPA’s authority to promulgate
CAIR was derived from the CAA, but
it asserted that this specific trading
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program exceeded the EPA’s statutory
authority because it did not ensure that
certain states would reduce their unlaw-
ful emissions, as required by the CAA.
The EPA’s statutory authority allowed
it to promulgate regulations that would
“achieve something measurable toward
the goal of prohibiting sources ‘within
the State’ from contributing to nonat-
tainment or interfering with mainte-
nance ‘in any other state.”** However,
in determining the apportionment of al-
lowances, the EPA utilized a region-wide
approach, such that the apportionment
decisions had no relation to each state’s
individual contribution to NOx emis-
sions. The court clarified that the EPA
regulations “must measure each state’s
‘significant contribution’ to downwind
nonattainment even if that measure-
ment does not directly correlate with
each state’s individualized air quality im-
pact on downwind nonattainment rela-
tive to other upwind states. Otherwise,
the rule is not effectuating the statutory
mandate of prohibiting emissions mov-
ing from one state to another, leaving
EPA with no statutory authority for its
action.™” Consequently, the court held
that the EPA was not authorized to
implement this trading program.
Additionally, other petitioners in
North Carolina contested the EPA’s
determination of their budget of SO,
and NOx allowances. Regarding SO,
budgets, the petitioners claimed that the
EPA’s budgets and region-wide cap were
arbitrary and capricious because the
EPA failed to explain how the budgets
related to the CAA’s statutory mandate.
Further, the petitioners alleged that the
EPA adjusted the NOx budgets “purely
in the interests of fairness,” which was
not authorized by the CAA. Again,
the court agreed with petitioners. It
held that the determination of SO,
budgets was arbitrary and capricious, or
not otherwise in accordance with the
law, because the EPA did not explain
how its choice of SO, emissions caps
related to the objectives of the CAA.
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Additionally, the NOx budget determi-
nations were arbitrary and capricious
because the “fairness” factors that the
EPA utilized to determine the budgets
improperly “shifted the burden of emis-
sion reductions solely in pursuit of equity
among upwind states.”*

If Congress enacts cap-and-trade
legislation, it will not necessarily face the
same types of regulatory restrictions that
constrain the EPA.* However, under any
type of cap-and-trade program—whether
the result of EPA regulations or legisla-
tive action—a new market for carbon

The projected increased
volume in a market for
carbon allowances may
lead to litigation issues

similar to those commonly

arising in stock and
commodities markets.

emissions will be created, which will
undoubtedly spur new litigation issues
and business concerns.

First, a national cap-and-trade pro-
gram may create a new trading exchange
whereby carbon emissions trading may
“become a global commodity market,
just like crude 0il.”° Currently, there
are at least two cap-and-trade markets
operating in the United States. The
Chicago Climate Exchange (CCX)
operates a cap-and-trade program for
greenhouse gases, and participants enter
into a voluntary—but legally binding—
commitment to reduce their annual
GHG emissions.’! Participants whose
emissions exceed the targets comply
with their commitment by purchas-
ing CCX Carbon Financial Instrument
contracts. Similarly, the New York
Mercantile Exchange launched the
Regional Greenhouse Gas Initiative
(RGQGI), which is “a cooperative effort

of 10 northeastern states to reduce

CO2 emissions.”” However, unlike the
CCX, which is comprised of companies,
organizations, municipalities, and states
that voluntarily agreed to reduce their
carbon emissions,”® the RGGI was the
first “mandatory cap-and-trade program
in the United States to reduce green-
house gas emissions.”* Under the RGGI,
“each state limits emissions of CO, from
electric power plants, creates CO, allow-
ances, and establishes participation in
CO, allowance auctions.” This manda-
tory cap-and-trade system, announced in
March 2008, has already led to at least
one lawsuit asserting that New York’s
agencies lacked the authority to create
the cap-and-trade system in the absence
of legislation.”

Second, the projected increased
volume in a market for carbon allow-
ances may lead to litigation issues similar
to those commonly arising in stock and
commodities markets.’® Although the
U.S. carbon trading market currently is
relatively small,>” for quite some time,
financial institutions have been preparing
for new opportunities in carbon trading.
With legislation on the horizon, it is in-
creasingly likely that a significantly larger
carbon trading market will develop.>®
A 2008 estimate predicted that federal
cap-and-trade legislation could result in a
U.S. carbon market valued at $1 trillion
or more by 2020.* As the market for car-
bon emissions increases, it is likely that
the number of lawsuits relating to the
carbon market will also increase.

The details of a future cap-and-trade
program for carbon emissions are far
from certain. However, it is becoming
more likely that businesses will need
to adjust to the litigation and business
issues that will inevitably result from a
cap-and-trade program.

Conclusion

Recent legislative, regulatory, and judi-
cial activities in the area of carbon emis-
sions are representative of developments
likely to occur and issues likely to arise
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in other areas of the energy industry.
The resulting impact on industry par-
ticipants may well be significant. Where
applicable, practitioners should advise
clients to stay abreast of fast-moving reg-
ulatory and legislative changes, imple-
ment sound contracting practices so as
to expressly spell out and secure contrac-
tual rights in private transactions, and be
sensitive to the potential for litigation
given the uncertainty confronting the
energy industry at this time. m

Jason M. Halper is a partner and Cheryl L. Howard is an
associate at Cadwalader, Wickersham & Taft LLP.
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